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The Fourth and Fifth Amendment Rights of American ConstitutiOn.
P otlctction of Rights During Search, Seizure and Custodial I"termgaﬁ()n
p

Dr Md Abdy] Aligy

ABSTRACT The prosecution and structure of courts in the United States g
so much complicated. Side by side, the separate court systems are availaple,
one is federal and another is state. In crzmz.nal proceec?mgs, many
courtrooms do not principally convict either by trial or by guilty pleq and
many concentrate on dismissing cases. It is necessary to examine the Scope
of the crime problem that the criminal courts face and the organisationg|
context as well as policies in which they work. The Fourth Amendment
rights - search and seizure are important procedure in the ONgoing pursuit
of crimes in America. The right of the people to remain secured in persong
and properties against unreasonable searches and seizures shall not pe
violated. The police have the power to search and seize, but individuals gre
protected against unreasonable police intrusion. The Fifth Amendment
Miranda rights protect any person from custodial interrogation by the
police. It is required that all arrestees be given their Miranda warnings and
if they are invoked they must be scrupulously honoured,

KEYWORDS:  Criminal prosecution, custodial interrogation, exigent

circumstances, plain view doctrine, probable cause, reasonable Suspicion,
search, seizure, Mirinda rights

1. Prelude

Associate Professor, Department of | oy, at the University of Rajshahi, Bangladesh.
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Nebraska Press Association v, Stuart (’l‘)7(,)' the United St
held that the state courts were bound by (he

constitutional matters.” If the courts interpret the Constitution to say that
judges may not exclude the press from open hearings, no judge may do so.
The Fourth Amendment to t}

‘ ¢ Constitution of the USA states the right of the
people to be secure in their persons, houses, papers, and effects against
unrcasonable searches and seizures; shall not be violated, and no warrant shall
be issued, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the person or things to be
scized. Again, the Fifth Amendment protects defendants from having to testify
if they may lay the blame on themselves through the evidence. In the
landmark Miranda v. Arizona (1966)° ruling, the United States Supreme Court
extended the Fifth Amendment protections to include any circumstances
outside of the courtroom that involves the restriction on personal freedom. It is
for the reason that law enforcement authority captures a suspect into custody
and they must make the suspect aware of all rights. That is popularly known
as Miranda rights, these rights include the right to remain silent, the right to
have an attorney present during questioning, and the right to have a

government assigned lawyer if the suspect cannot meet the expense of that
situation.

ates Supreme Court
Supreme Court decisions on

2. Criminal Prosecution

At the first stage the prosecution begins with police apprehension of suspected
offenders. Each year police throughout the United States make more than nine
million arrests for assorted crimes. In 1975, more than two million of these
arrests were for what the FBI terms serious crimes (FBI 1975). Almost all
murders and most car thefts are reported to the police; less than half of all
assaults are reported to the police by the victims. The victimless crimes such
as narcotics offences, prostitution, and gambling are almost never reported to
the police. In USA, cheating by retailers, sex offences, racial discrimination by
employers, embezzlement by corporate officers, and bribe-taking by public
officers are all activities that allegedly occur much more frequently than police
records indicate. Even when the police know about a crime they usually

427 U.8. 539.

* The state courts were de jure subordinate to the Supreme Court in federal matters; they
retained a great measure of de facto independence.

* 384 U.S. 436.
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cannot apprehend the criminal. Only Wllpl; the ;/.il:llim croqfronts the Offeng
and can identify him then arrgst and ll'lé} are like y.d t 1s.t}'1e d'SCretion
individual policeman to determine who will l?e arrested. Indedua] pOHCemen
observe many illegal acts that they chc.)ose.to ignore (Rt.lbenstem 1973: 515 4
These acts range from minor trgfﬁc violations - oceurring when they are b
with more urgent business, family 'assaults - which they either refer to Welfare
agencics are matters more of keeping the peace than of enforcing tf}e Crimingy
law. Whether police arrest the offender depel.lds not only on the Seriousnegs of
the crime but on how threatening the behe'1v1or pf the offe'nder 18 towards ¢,
police and police still enjoy considerablel dlscretlor} in making the arregt. Then,
the police may let the offender go free with a warning (Black 1970: 733-747)'

When a police arrests a suspect the prosecution must decide what Charges t,
file against him or her. It is the court to decide »\./h.ethc?r to release the suspect
from custody. For many suspects, the release decision is resolved at the police
station without any appearance before a judicial officer (Miller 2010: 847).
Soon after arrest, suspects learn why they have been detained (Miller 201,
885). In Nathanson v. United States (1933)* it was held that a police officer
must provide more than his own confidence in support of probable cause anq
‘mere affirmance of belief or suspicion is not enough’.

2.1 Probable cause and duty of a police officer

An individual possesses a reasonable expectation of privacy in a place to be
searched or a thing to be seized. The Fourth Amendment’s protections take
hold and the question then becomes what is the nature of those protections,
Probable cause is required as the basis of arrest and search warrants and
regardless of whether an arrest warrant is required. An officer’s subjective
belief, no matter how sincere, does not in itself constitute probable cause.
However, in determining what a ‘person of reasonable caution’ would believe,

a court will take into account the specific experiences and expertise of the
officer whose actions are under scrutiny.

Police officers need no justification to stop someone on a public street and ask
questions, and individuals are completel;z entitled to refuse to answer any such
questions and go about their business, However, a police officer may only

#290 U.S. 41.

d Available at <hit

p://legal-dictionary.thefreedict; 4 e, Accessed
30 July 2012. ctionary.com/Search+and+Seizure
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search people and places when the officer has probable cause or reasonable
suspicion to suspect criminal activity.

In the casc of Brinegar v. United States (1949)° it is held that a police officer
has probable cause to arrest when ‘the facts and circumstances within [the
officers’] knowledge and of which they had reasonably trustworthy
information [are] sufficient in themselves to warrant a person of reasonable
caution in the belief that an offence has been or is being committed’. Again in
the case of Texas v. Brown (1983)” it is considered that probable cause may
determine - no precise degree of certainty required, but not ‘any showing that
such a belief be ... more likely true than false’. ‘Probable cause’ exists when
the facts and circumstances within an officer’s personal knowledge, and about

which he has reasonably trustworthy information, are sufficient to warrant a
‘person of reasonable caution’ to believe that:

(i) in the case of an arrest, an offense has been committed and the person to be
arrested committed it;

(ii) in the case of a search, an item described with particularity will be found in
the place to be searched.

Again, all searches and seizures need to be founded on probable cause. A
lesser standard ‘reasonable suspicion’ may apply where the intrusion is minor,
such as a pat-down for weapons. Furthermore, where the intrusion on a
person’s privacy is especially slight and society’s interest in conducting the
search or seizure is significant, there may be no need for individualised
suspicion, such as for society and border checkpoints and certain
administrative searches (Gottlieb 2002: 167). Federal courts have clustered
border searches into two ways; routine and non-routine. Routine searches
impose into an individual’s privacy in very limited ways. It generally includes
document checks, pat-downs, or the emptying of pockets, and do not need to
be justified by any suspicion of wrongdoing. Similarly, a government agent
generally does not need suspicion of criminal activity before he may conduct
limited inspections of cars and personal property at the border (Kim 2009: 1).
On the other hand, government officials may conduct ‘non-routine’ searches at
the border when they have a ‘reasonable suspicion’ of smuggling contraband
or other illegal activities. Reasonable suspicion test is a fact-intensive totality

6338 U.S. 160.
7 460 U.S. 730.
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. .
of the circumstances test determined on a case-by-case basis,

Direct Information

Probable cause may be founded on direct information. Unless a ma
reason to believe that an affiant has committed false swearing o
misstated the truth, the magistrate may con.sxder' all djrect
provided by the affiant. The affiant’s information is considered
trustworthy because it is provided under oath.

8istrate
" Tecklesg)
mformation
TeaSOnably

Hearsay Information

A magistrate may consider hearsay evidence .for the purpose of determinip
probable cause, as long as the information is reasonably trustworthy. T
informant’s identity must not be disclosed to the magistrate unless the
magistrate disbeliefs the affiant’s trustworthiness regarding the hearsay.

Totality of the Circumstances Test

The Aguilar-Spinelli (1964) *test was a judicial guideline set down by the U S,
Supreme Court. It was for determining the validity of a search warrant or 3
warrantless arrest based on information provided by a confidential informant
Then the Supreme Court replaced Aguilar-Spinelli test by the Illinois v. Gates
(1983)'°  “totality-of-the circumstances’ test. In the Gates (1983) Court
abandoned Aguilar and substituted the totality-of-the-circumstances test for
probable cause determinations, which requires the magistrate to balance ‘the
relative weights of all the various indicia of reliability (and unreliability)
attending an informant’s tip’. The ‘totality-of-the circumstances’ test are that,
when law enforcement seeks a search warrant and a magistrate signs a warrant
he must be informed of the reasons to support the conclusion that such an
informant is reliable and credible. And again the magistrate must be informed
of some of the underlying circumstances relied on by the person providing the
information. The factors expressed in Aguilar - basis-of-knowledge and
veracity remain ‘highly relevant’ in determining the value of an informant’s
tip but are no longer treated as Separate, independent requirements.

?378 U.S. 108: 393 U.S. 4]0,
462 US. 213.
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3. Reasonable Suspicion

In Terry v. Ohio (1968)ll the Court, for the first time, permitted officers to
seize individuals and conduct a limited search for weapons in the absence of
probable cause to believe that the individual was armed and engaged in
criminal activity. The facts of Terry are as follows. Officer McFadden was on
the lookout for shoplifters and pickpockets in the middle of the afternoon in
downtown Cleveland. At some point, he noticed Terry and Chilton standing
on a street corner. McFadden could not articulate “precisely what first drew his
eye to them’."? They just ‘didn’t look right’, he testified, even though they
were dressed in topcoats, customary attire at the time. ‘[T]Jo be truthful’, he
admitted, ‘T just didn’t like them’." Although McFadden never mentioned it,
both Terry and Chilton were Black. McFadden watched the two men for ten
minutes as they took turns walking down the street, looking into a store
window, and returning. Their behavior led McFadden to suspect that the two
were casing a store in preparation for a daytime robbery. Without probable

cause, McFadden grabbed Terry, spun him around, frisked him, and found a
concealed weapon.

The issue was brought before the Court whether the Fourth Amendment
permitted officers to seize and frisk individuals in the absence of probable
cause. The Court answered the question in affirmative. It held that reasonable
suspicion, and not the traditional probable cause standard, authorised officers
to detain individuals for questioning and to conduct a limited search for
weapons. In order to justify what is conversationally known as a ‘stop and
frisk’, the reasonable suspicion test requires an officer ‘to point to specific and
particular facts which ... leads him reasonably to conclude in light of his

392 U.S. 1.

2 Ibid. Part of McFadden’s testimony: Q. Well, at what point did you consider their actions
unusual? A. Well, to be truthful with you, I didn't like them. I was just attracted to them, and 1
surmised that there was something going on when one of them left the other one and did the
walking up, walk up past the store and stopped and looked in and come back again. State of
Ohio v. Richard D. Chilton and State of Ohio v. John W. Terry: The Suppression Hearing and
Trial Transcripts, 72 ST. JOHN’S L. REV. 1387, 1456 (1998).

" 1big,
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activity may be a foot’ or that the individu l
al wiy

criminal !
[ armed and dangerous.

ience
experience U nina!
wl?om he is interacting 15

ecution of Warrant
4. I*L\ecuAmen dment to the Constitution of the USA, states that the tight ot
The 4th be secure in their persons, houses, papers and effects’ againe
people tobl g searches and seizures, shall not be violated and no Warrangg Shas]t
unreasona tft upon probable cause, supported by oath or affirmatio, an(}
be 1§31ledi (;Lscrli)bi“g the place to be searched and the persons or thingg {0 bg
Pa'mcularl y is a 48-hour staleness doctrine, un@er Yvhlch the warrant need
;le:i;tfée Here, it is not told of how close in time police officer ShOulg

perform the warrant after it is issued, therefore, they will proceed to the Knog
and announce rule.
4.1 Knock and announce requirement

The common law principle is that police officers ex'ecuting a warrant myg
knock and announce their presence that they are police officer to perfory ,
search warrant. Police officers approaching should have. been clearer that they
were police at defendant house, knocked, and asked.lf they could enter t
enact a warrant. At the same time, the Supreme Court in the case of Wilsop y
Arkansas (1995)" recognised that the ‘flexible requirement of reasonableness
should not be read to mandate a rigid rule of announcement that ignores
countervailing law enforcement interests’. The Wisconsin Supreme Court
concluded that police officers are never required to knock and announce their
presence when executing a search warrant in a felony drug investigation,
Again, the US Supreme Court overturned the state high court’s decision in
Richards v. Wisconsin (1997)'°. In Richards (1997) the Court said that the
Fourth Amendment does not permit a blanket exception to the knock-and-
announce requirement for the execution of a search warrant in a felony drug
investigation. The fact is that felony drug investigations in the present

14 ~ - .
Chief Justice Warren’s opinion was not cr 1 for
_ . ystal clear on the appropriate standard fo
conducting a stop and frisk. See, e.g., Tracey Maclin, Terry v. Ohio?s Fourth Amendmen!
fLiegacy: Black Men anfi 'Pohce Discretion, 72 ST JOHN’S L. REV. 1271, 1309 (1998)
owever, the Terry decision now stands for the proposition that reasonable suspicion is the
guiding standard for stops and frisks, '
|
*514U.S. 927, 115 S.Ct. 1914, 131 LEd.2d 976,

'“520U.8, 385, 117 S.Ct. 1416, 137 L.Ed.2d 615,
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circumstances regularly warranting a no-knock entry. The Court said, it cannot
remove from the neutral scrutiny of a reviewing court the rcasonableness of
the police decision not to knock and announce in a particular case.'” Moreover,
it is the duty of a court to decide whether the facts and circumstances of the
particular entry justified dispensing with the knock-and-announce requirement
(Scott et al 2008: 207). To justify a no-knock entry, the Court in the case of
Richards (1997) stressed that police must have a rcasonable suspicion that
knocking and announcing their presence under the particular circumstances
would be dangerous or futile, or that it would inhibit the effective
investigation of the crime, for example, allowing the destruction of evidence.

4.2 Exceptions

Plain View

When an officer is in a place they have a legal right to be in, and they view

something that is clearly contraband, they may confiscate the material under
the plain view doctrine.

Exigent Circumstances

If any police officer is assaulted by any defendant then police could move
quickly to any apartment and confiscate gun or such deadly weapon. It would
be that they are fearful for their own safety, and quickly move to ascertain the
nature of the danger and in such event they may have a valid exception to
exceeding the scope of the search under exigent circumstances. In California v.
Acevedo (1991)'® the court announced a new rule that the police may search
an automobile and the containers within it where they have probable cause to
believe contraband or evidence is contained. The US Supreme Court in the
case of Florida v. White (1999) ' held that the warrantees’ seizure of
automobile violates the 4th Amendment rights in absence of exigent
circumstances.

Exclusionary Rule

Defendant, who has been subject to an illegal search or coerced confession,
has the right to have this evidence excluded from prosecution. A defendant

'7 Available at http://legal-dictionary.thefreedictionary.com/Search+and+Seizure. Accessed 28
July 2012.

'8 500 U.S. 565, 111 S. Ct. 1982, 114 L. Ed. 2d 619.
7526 U.8.559, 119 S. Ct. 1555, 143 L. Ed. 2d 748.


https://v3.camscanner.com/user/download

2 Rajshahi University Law Journal 2013 Volyme 08

must have standing to assert rights under the exclusionary rule, ang Mgt ¢

that their rights were violated, that they had a possessor’s i“teres[ i Oy
premises, and that there was govemmenta} cqnduct. The Fourth Aandmt .
oencrally requires a warrant in order to justify the search ang Seizure oint
Bcrson or their property (Roach 1999:76). .

Derivative Evidence

Any evidence illegally obtained must be excluded, along with any evidey,
obtained or derived from the exploitation of tf.lat illegally obtained eVidence
In other words, where the original seizure is improper, anything ¢]se that v
seized as a result of, or derivative to, the unlawful se.izure, will be deemelg
fruit of the poisonous tree, and will be excluded from evidence.

Fruit of the Poisonous Tree

The exclusionary rule is the fruit of the poisonous tree %)ctrine, established

the Supreme Court in Nardone v. United States (1?39) . Under this doctripe
a court may exclude from trial any evidence derived from the resyitg of ar;
illegal search. If any gun is seen as an improper search and seizure, the gun
will be the fruit of the poisonous tree and will likewise be excluded. The
prosecutor will argue that a warrant must be judged according to the totality of
the circumstances in order to judge whether probable cause existeq. The
prosecutor will argue that probable cause did exist when all the information i
the affidavit is judged.”' Furthermore, in Chimel v. California (1969)™ it wag
held that police may search without a warrant only at the immediate ares
around the suspect from which he could obtain a weapon or destroy evidence.
But a person’s entire dwelling cannot be searched merely because he is
arrested. However, if the warrant is found to be faulty, the prosecutor will
argue that the search was still legal since it was based on the officer’s good
faith that they had a valid warrant. The officer’s good faith will be nullified
only if the warrant was facially invalid, if the affidavit obviously lacked
probable cause, or if the police misled the judge by falsifying the affidavit.
While the police excluded information from the affidavit, this would not

20308 U.S. 338, 60 S. Ct. 266, 84 L. Ed. 307.
21308 U.S. 338,60 S. Ct. 266, 84 L. Ed, 307.

2395 U.S. 752 (1969) is a Supreme Court of the United States case. In Chimel, the Court held

that police officers arresting a person in his or her home could not scarch the entire home
without a search warrant.
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constitute misrepresentation. Therefore, the search would be legal under this
exception. Finally, the prosecutor would also argue that the evidence should
not be excluded, even if the warrant was illegal, because the police suspicions
of defendant would have led to the inevitable discovery of the evidence.

Therefore, defendant’s motion to exclude the items seized under the warrant
should be denied.

5. Search Procedure

In the case of Katz v. United States (1967) * federal officers, acting without a
warrant, attached an electronic listening device to the outside of a telephone
booth where the defendant engaged in a number of telephone conversations.
The controlling legal test at the time for determining whether police conduct
violated the Fourth Amendment was known as the ‘trespass’ doctrine.”* Under
the trespass doctrine, the Fourth Amendment did not apply in the absence of a
physical intrusion. A trespass has actually done into a ‘constitutionally
protected area’ such as a house. The arrival of modern technology that allowed
the government to electronically capture conversations without physical
intrusion into any enclosure, the Court abandoned the trespass doctrine and
announced that the appropriate inquiry for Fourth Amendment challenge was
whether the defendant had a ‘reasonable expectation of privacy’. Applying
this new standard, the Court found that despite the fact the telephone booth
was made of glass and the defendant’s physical actions were knowingly
exposed to the public, what he sought to protect from the public were his
conversations, as evidenced in part by shutting the door to the phone booth.
Thus, the government’s electronic surveillance of the defendant’s
conversations without a warrant violated the Fourth Amendment.

In New Jersey v. T.L.O (1985)% case, a public school student’s protection
against unreasonable search and seizure is less strict in school than in the

2389 U.S. 347.

389 U.S. 347, 357 (1967) (Searches conducted outside the judicial process without prior
approval by judge or magistrate are per se unreasonable under the Fourth Amendment—
subject only to a few specifically established and well delineated exceptions.)

469 U.S. 325, 105 S.Ct. 733, 83 L.Ed.2d 720. (T.L.O. was a high school student. School
officials searched her purse suspecting she had cigarettes. The officials discovered cigarettes,
a small amount of marijuana, and a list containing the names of students who owed T.L.O.
money. T.L.O. was charged with possession of marijuana. Before trial, T.L.O. moved to
suppress evidence discovered in the search. The Court of New Jersey found her guilty and
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world at large. Under ordinary Ciru"?fﬁlﬂ!]fes"| l[hbc‘ (‘T.Our-lrsaid, A Seargy, i

student by a teacher or oliar dauino’ 0 !Ll‘d “;l y :’h,JtUS}l]lx ed t ity i pti ?
when there are reasonable grounds y bl.jbp(fblfni? al the search yyjj; , ™ ion
evidence that the student has violated or is violating either the law ¢

u
r lher,r:j Up
of the school.

ley
5.1 False friends doctrine

The Fourth Amendment protects private conversations where M0 o
consents to the close watch and rCC(.)r(-lmg but does not protect CO“Versatioy
where one party consents to such activity. Undg:g the doctrine of “false friengy
cstablished by United States v. White (1971) “” no search occurg if 3 Polic
informant or undercover agent camouflaged as the defendant’s friend, busiy e
associate, or colleague in crime,- reports to the government the defendam’s
statements made in the informant’s or agent’s presence. A person i g
deemed to have a reasonable expectation of confidentiality from a person yjg,
whom he is conversing. The doctrine also applies where the false frigng
wears a ‘wire’ to record the conversation with the defendant.

6. Seizure Proceeding

Fourth Amendment seizure of a person occurs when a police officer, by meang
of physical force or show of authority, in some way restrains the liberty of 3
citizen observed in Florida v. Bostick (1991)% or put another way, whey
United States v. Mendenhall (1980) * says, ‘in view of all of the
circumstances surrounding the incident, a reasonable person would have
believed that he was not free to leave’. A seizure of person includes:

S 3 against and Justice Stevens said it is not the role of the
26uprcmc: Court to offer guidance on questions the parties did put at issue
401 US. 745
739208 1
446 US. 544
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1. arrests;

il. physnpully restraining or ordering a person to stop in order to frisk or
question him on the street;

iii. taking the person into custody and bringing him to a police station
for questioning or fingerprinting;

iv. ordering. a person to pull his automobile off the highway for
questioning or to receive a traffic citation;

v. stopping a car by means of a roadblock.

However, brief questioning by itself is unlikely to amount to a seizure e.g.,
brief questioning during a ‘bus sweep’ is not a seizure. Brief questioning about
citizenship during a ‘factory sweep’ is not a seizure [Immigration and
Naturalization Service v. Delgado (1984)*]. In contrast to a search, which
affects a person’s privacy interest, a seizure of property attacks a person’s
possessor’s interest in that property. Tangible property is seized in Fourth
Amendment terms ‘when there is some meaningful interference with an
individual’s possessor’s interests in that property’.

6.1 Mere evidence rule in seizure

The ‘mere evidence’ rule permits only certain categories of evidence to be
seized (Emanue 2009: 53):

(i) a “fruit’ of a crime (e.g., money obtained in a robbery);

(i) an instrumentality of a crime (e.g., the gun used to commit a
robbery, or the car used in the get-away); or

(iii) contraband (e.g., illegal narcotics).

The ‘mere evidence’ items that have only evidentiary value in the
apprehension or conviction of a person for an offense could not be seized. The
Supreme Court abolished the mere evidence rule in Warden v. Hayden
(1967)*° which permits police officers to seize any evidence that has a
connection to the criminal activity under investigation.

2 460U.8. 210.
9387 U.8. 294 .

T R TR
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i re Custody
7 Interrogation in Police (

i Amendment of US Constitution provides that:
N N AMe
lh\‘ Fatth ¢

son shall be held to answer f(?l' a C“l’il‘flr or OthT'WiSC infamous
[N]o pn‘l.\m\‘ g s nrasentrient Of md]ctmcl_lt of a grdnd Jury, except in
crime, u.n_loss_onﬂ{c ll:m d or naval forces, or in the militia, when i, actug|
cases atising l‘ll)f war or public danger; nor shall any person be subject for
service n t\é}lf]s‘c m‘be twice put in jeopardy of life el llmt); nor sha|| be
s 10. um criminal case to be a witness against himself, o, be
mmpgl}u fn[lif; >l/ibel‘ty, or property, without due process of law; Nor shy||
dc'[:l:: ggrgpcﬂ\:be taken for public use, without just compensation
pri e J

A person is deemed to be ,in c‘ustody 1f" he is c.ieep;m;ig Oixl};iefggzdor? i
‘in any significant way’. ‘Custody’ requir bl Od Coerciye
conditions that would cause a .reasonabl.e person to believe, under 4 the
circumstances surrounding the interrogation th.at he is not free to 20 (Leo
2009: 124). For example, a police interrogation room may .be_deemed a
coercive environment but the totality of the cugumstagces may md.lcate that 3
person is not in custody, he came to t}}e police sta.tlor.l voluntarily. Ag per
Oregon v. Mathiason (1971)*' case prior to questioning the fiefendgnt is
mnformed that he is not under arrest, and he is free to lea\gg the police statio g
any time. The Court in Berkemer v. McCarty (1984'1) case beld that brief
detention by the police likewise brief questioning during a routine traffic stop
or roadblock does not necessarily put one in custody. In the case of Mirandg y
Arizona (1966)” police are forbidden from interrogating a suspect once he
has asserted his right to counsel under the Sixth Amendment. In Rhode Island
v. Innis (1980) * case the court held that interrogation is not just direct
questioning but also its “functional equivalent’. The Court stated that, ‘any

of aCtiOn

In Innis ( 1980) case a murder suspe
station when the police commented t

—
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ct was being transported to the police
hat they hoped that the murder weapon,
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which had not yet been located, would not be found by any children from a
nearby school for the handicapped. In response, the suspect, who had
previously requested a lawyer, revealed the location of the gun. ,T he Court
held that the comments were not the functional equivalent of interrogation
because it found that:

(1) the comments were brief;
(i) the comments were not particularly evocative;

(i) the suspect was not disoriented or upset when the comments were
made;

(iv) there was no evidence that the police should have known that the
suspect would be susceptible to an appeal to his conscience.

7.1 Miranda warnings

The Court in Miranda v. Arizona (1966) > noted that Congress and the states
are free to develop procedural safeguards for protecting a suspect’s Fifth
Amendment rights during custodial interrogation. However, they are ‘fully as
effective’ as those described in Miranda, the police must apprise the suspect
issue prior to custodial interrogation, that:

(1) the suspect has a right to remain silent;
(ii) anything said can and will be used against the suspect in court;

(iii) the suspect has the right to consult with a lawyer and to have his
lawyer present during interrogation;

(iv) if the suspect is indigent a lawyer will be appointed to represent him.
7.2 Miranda v. Arizona

The landmark case Miranda v. Arizona (1966) 3 resulted from the
consolidation of four cases on appeal. In each case, the suspect was taken into
custody, questioned in a police interrogation room in which the suspect was
alone with the interrogators, and never informed of his privilege against self-
incrimination., Miranda held that any statement, whether exculpatory or
inculcator, obtained as the result of custodial interrogation could not be used

384 U.8. 436.
3384 U.8. 436.
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the suspect in 2 criminal trial unless .tl}e police provided procey,
re the suspect’s privilege against compulsory Sel?‘l

tive to sect
safeguards effec sepl | : . :
Custodial interrogation 18 defined in Miranda cage n

- crimination.

E[(lltlrel:tlil(l)lning initiated by law enforcerpent ofﬁqers after a person hag been

taken into custody or otherwise dep‘rlved of hls freedom of action in 4,

significant Wa y’. The Miranda wamings apprise an arres.tee of the right o

obtain counsel and the right to remain silent. If these warnings are not read ¢
is taken into custody, any statements thg

an arrestee as soon as he or she 1 |
Jrrestee makes after the arrest may be excluded from trial.

against

7.3 Right to remain silent
Ivania v. Muniz (1990)37 the court states that Miranq,

In the case of Pennsy

warnings need not to be issued prior to asking a suspect in custody routine

booking questions, such as name, address, date of birth, and other biographicy]
lete the booking process. Miranda states that, once

data necessary to comp
warnings are given, if the suspect indicates that he wishes to remain silent, the
interrogation must cease. In Michigan v. Mosley (1975) 3% the Court held that

police must honor a suspect’s right to silence after he asserts the privilege but
are not necessarily precluded from attempting to interrogate the suspect under

different circumstances. .
izona (1981)39 the Court opined that when a
suspect in custody invokes his right under Miranda to consult with an attorney
the police must cease the interrogation until the suspect’s attorney is present’
unless the suspect initiates further ‘communication, exchanges, or
conversations’ with the police. This rule is intended ‘to prevent police from
badgering a defendant into waiving his previously asserted Miranda rights’
and applies to all interrogation, including questioning about crimes other than
thc? one for which the suspect is in custody. However, the Edwards rule
originated in the case of Edwards v. Arizona ( 1981)* does not apply unless a

In a later case Edwards v. Ar

Y7 496 U.S. 582.

38 .

rigﬁ: lvihS (;n%t'h(ﬁr.lal holdm'g that the P({liCC did not violate the defendant’s Fifth Amendment
subsequent ques'iiéﬁfﬁrgmffs“ﬁ“ c?iff? d immediately upon request; two hours elapsed; the
and Miraas Warhinzs were e}; ; teld ).erent officer, in a different location, for a different crime;
¥ 451U.8. 477.

40
The Arizona Su _
use of incriminati:;egl;i?n%ft afﬁmed a §onv1ction of Petitioner Edwards which included the
y given by him to police officers. During at an interrogation just
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suspect lmﬂmblgll()llflly asserts his right to counsel. Furthermore, in Minnick v.
Mississippi (1990)

the Court observed that once a suspect in custody
invokes his Miranda right to counsel, the police may not re-initiate
interrogation at any time thereafter unless counsel is present. Where the
suspect initiates communications with the police in the absence of counsel, the
police may recommence interrogation upon obtaining a valid waiver of his
Fifth Amendment rights. A suspect initiates communications, exchanges or
conversations by any comment or inquiry that indicates his desire to engage in
a discussion relating directly or indirectly to the investigation. The Court in
Oregon v. Bradshaw (1983) * held that comments or inquiries ‘relating to
routine incidents of the custodial relationship’, such as a request for water or
to use a telephone, do not qualify as ‘communications, exchanges, or
conversations’ and thus do not properly trigger further police interrogation.

7.4 Waiver of Miranda rights

Miranda states that a valid waiver of Fifth Amendment rights during
interrogation could be found when after the reading of Miranda rights, a
suspect expressly states a willingness to make a statement, without the
presence of an attorney, ‘followed closely’ by such statement.*’ A voluntary
waiver is ‘the product of a free and deliberate choice rather than intimidation,
coercion, or deception’. In Moran v. Burbine (1986) * the Court observed that
a knowing and intelligent waiver is made with ‘full awareness of both the
nature of the right being abandoned and the consequences of the decision to
abandon it’. A waiver cannot be deemed ‘knowing and intelligent’ unless the
police issued proper Miranda warnings.

before he was to be given appointive counsel at his first court appearance. The United States
Supreme Court holding that once a defendant invokes his Fifth Amendment right to
counsel police must cease custodial interrogation. Re-interrogation is only permissible once
defendant's counsel has been made available to him, or he himself initiates further
communication, exchanges, or conversations with the police. Statements obtained in violation
of this rule are a violation of a defendant's Fifth Amendment rights.

1498 U.S. 146.

2 462 U.S. 1039.

* Also affirmed in the case of Edwards v. Arizona [1981] 451 U.S. 482.
“475U.S. 412,
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clearly inferred from the suspect’s words Z}Hd agtlons that folloy
warnings, although the Supreme Court has given little guidance o v,

circumstances exist.

7.5 Expre

I mg és
4 b

Exigent Circumstances

A public safety exception to Miranfia allows'the police to interrogate a gy
prior to Miranda warnings if an exigency exists that requires immediate Olif:ct
action to ensure public safety, e.g., to locate a loaded weapon in a publicp llce
The Court in New York v. Quarles (1984)" case directed that the QuesI:-aCe.
asked prior to issuance of the warnings must be directed at the exi;(;ﬁ

circumstances only.

8. Conclusions

From the beginning of the US history the relationship between state ang
feder-al.Courts was complex. The highest federal Court in the United States
consisting of nine justices and having jurisdiction over all other courts in tl:S
nat?on. The Supreme Court is the highest Court In most states within the
Umted- States. Section 25 of the Judiciary Act of 1789 gave the Supreme C :
authority to review state court decisions that had ruled against apclaim boug
on the federal Constitution or a federal statute. The most important doct?;eal
zﬁgr;:ezatllsed tby .the Supreme Court have been the commerce, due-process,
Contrgvers}i);s ei(l:‘ltl()l; glauseg gf the Cpnstitution. It also has often ruled on
speech and the rigl(l)t\c/)l;1 gri cvil liberties movement, including freedom of
and testing the Consti{)uti\:)a:’}; Sﬁ?lgemehcoqrt’s duty is to clarifying, refinins
W.O,rking principles. The Fourth gm Sc(l) LS. iugls aiil franslating 16 S
citizens freedom from unreasonab] endment to the Constitution guarentees

nable searches and seizures. The privacy of the

-
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individual is protected against arbitrary intrusion by agents of the government,
In 1949 in the case of Wolf'v. Colorado (1949) Tustice Felix Frankfurter wrote:
The security of one’s privacy against arbitrary intrusion by the police is
basic to a free society. The knock at the door, whether by day or by night,
as a prelude to a search, without authority of law but solely on the authorit y
of the police, did not need the commentary of recent history to be
condemned as inconsistent with the conception of human rights enshrined

in the history and the basic constitutional documents of English-speaking
peoples.

A warrant is not required for a search incident to a lawful arrest, the seizure of
items in plain view, a border search, a search affected in open fields, a vehicle
search, an inventory search of an impounded vehicle, and any search
demanded by exigent circumstances. It is also not required for a stop and frisk,
a limited search for weapons based on a reasonable suspicion that the subject
has committed or is committing a crime. The 4th Amendment protection
against unreasonable searches and seizures is reinforced by the clause that
requires a warrant, or court authorisation, for such searches and seizures. A
warrant should not be issued unless there is a finding of ‘probable cause’ by a
neutral magistrate or judge. The 4th Amendment principle of personal security
against unlawful intrusion is clear enough. But the exact meaning of the key
phrases and their precise application in specific cases requires interpretation
and judgment—the duties of the federal courts. What constitutes
‘unreasonable searches and seizures’? What exactly is the meaning of
‘probable cause’? Are there any situations that justify a warrant less search by
government officials? If so, what are they, and what are the justifications?
After the introduction of the Miranda rights, there have been many concerns
surrounding the issues of the validity of the law. Some may argue that this law
is unconstitutional; while other argues that itis just an ‘extension’ of the
Constitution. This law is much needed when dealing with criminal
investigations today.

Miranda rights originated to provide safeguard against coerced confession by
the arrestee. The question today is: do the Miranda rights do more harm to the
criminal justice system than they give help? In some opinion, they believe that
the Miranda Rights are not all that beneficial to the criminal justice system.
The only benefit the law gives is giving the suspect a choice to speak now or

7338 U.S. 25.
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