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Dower in history and its significance in Islamic Law

Dr. Begum Asma Siddiqua’
1. Introduction

It is one of the most ancient traditions of the human family relations
that at the time of marriage the man pays a dower (mefr) to the woman or
to her father. In addition to that, he undertakes to bear the expenses of his
wife and children during the entire period of his life. This practice in different
forms is known to the people of the scriptures and also to many communities
of the world. Dower used to be paid to the wife or widow in most of the
European countries and even today some of the countries have retained this
provision. In Islam payment of dower is obligatory on the husband to the
wife. Dower, in Islam is a present given by husband to the wife as a sign of
friendship, cordiality and goodwill. Dower in Islam is a free gift to the wife on
which she can exercise her absolute right. This article does not address the
Quranic provisions of dower in detail, kinds of dower as exist in traditional
law and can be found in many text books, amount of dower coupled with the
debate on dower and dowry as prevalent in Bangladeshi society. Those areas
can be discussed independently on their own merit and an article in this
issue appears on a different area of dower. Dower was prevalent among the
Arabs in different forms which is also available in some text books and as
such it has not been discussed in this article except for reference. This article
aims to look at dower as it exists in history of the European and. north
American countries, history of dower as appears from the Quran, philosophy
of dower and its significance in the Islamic system of marriage. The
methodology adopted for this study is both descriptive and analytical.

2. Existence of Dower in the European countries

Dower was known among the people of Europe and other
communities. Often it was termed as morning gift. Even today it is in
practice in some communities of Europe and north America. The intention
behind payment of dower was to make provision for the wife if she became a
widow. In those countries and communities dower is a gift given by the
groom to the bride, customarily on the morning after the wedding hence it is
also termed as morning gift. Though all dower from the man to the woman,
either in_bethrothment period, or wedding, or afterwards, even as late as in
the testament, are understood as dowers if specifically intended for the

" Professor, Department of Law & Justice, University of Rajshahi, Rajshahi-6205
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maintenance of the widow. Dower is a very ancient practice the reference of
which is found in the Code of Hammurabi.' It prescribes that a widow is
entitled from her husband'’s estate both the value of her dower and any deed
that may have been made by her husband in her favour. In Roman law, a
gift called donatio propter nuptias, from the family of the husband was given
to the wife provided she brought the dos. An ordinance of the Christian
Emperor Justinian, however, secured a widow an absolute right to a part of
her rich husband'’s property, if she was poor and undotated at the time of his
death.

Dower was usual among the Germans as suggested by Tacitus.? He
terms this gift as dos, but contrasts it with the dos in the Roman law, which
was a gift from the wife to the husband, while in Germany the gift was made
by the husband to the wife.” The general establishment of the principle of
dower in the customary law of Western Europe is to be traced to the
influence of church, and may be included among its most arduous triumphs.*
Dower has been a property arrangement for marriage used apparently first
in early medieval German cultures (such as Langobards and Goths), and the
church drove its adoption into other countries, in order to improve the wife's
security by this additional benefit. The practice of dower was prevalent in the
Germanic-descending and Scandinavic-descending parts of Europe, such as
Sweden, Germany, Normandy and successor states of the Langobardian
kingdom. The husband was legally prevented from using the wife's dower -
as contrary to her dowry.

In the above mentioned coutries and cultures women were regarded as
minors. For the separateness of the dower, this often meant that the
woman's legal representative, usually her male relative, guarded the dower
at some degree, and particularly was obliged to check that the husband does
not touch, nor waste that property, and generally that the dower was to be
preserved for the woman's widowhood, to her old age.

'It was developed during the reign of Hammurabi (1792-1750 BC) of the 1st dynasty

_ of Babylon (ancient Mesopotamia)
* Publius (or Gaius) Comnelius Tacitus (c. 56 — c. 117) is one of the important
historians of Roman Antiquity.

¥ Larousse, Grand Dictionnaire Universel, Paris, 1870, .ee Douaire
* Henry Maine, Ancient Law, 3" Amer. ed., New York, 1887, p.218
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Usually, the wife was free from kin limitations to use and bequeath her
dower to whatever and whomever she pleased. It may have become the
property of her next marriage, be given to an ecclesiastical institution, or be
inherited by her children from other relationshibs than from whom she
received it. Dower was basically not under the clannish restrictions on
alienation. Dower, as already mentioned is an outcome of the ecclesiastical
practice of exacting from the husband at marriage a promise to endow his
wife, a promise retained in form even now in the marriage ritual of the
Established Church in England. ®

In an ordinance of King Philip Augustus of France (1214), and in the
almost contemporaneous Magna Charta (1215), dower is referred to. But it
seems to have already become customary law in Normandy, Sicily, and
Naples, as well as in England. The object of both ordinance and charter was
to regulate the amount of the dower where this was not the subject of
voluntary arrangement, dower by English law consisting of a wife's life
estate in one-third of the lands of the husband of which any issue which she

might have had might by possibility have been heir.? Of dower (douaire) as

it existed in the old French law no trace is to be found in the existing law of
France. But brought to Canada from the mother country in pre-revolutionary
times, customary dower accruing by operation of law is yet recognized in the
law of the former French province of Quebec. And now by the law of Quebec
a widow joining certain religious orders of the province is deemed civilly
dead and undoubtedly would suffer loss of dower.’

There is judicial authority in English law of the year 1310 for the
proposition that dower was favoured by law,® and at a less remote period it
was said to be with life and liberty one of three things which the law
favoreth. However, in the early modern period, it was common for a wife to
bar her right to dower in advance under a marriage settlement, under which
she agreed to take instead a jointure, that is @ particular interest in her

* Blackstone, Commentaries on the Laws of England, I1, p. 134
Blackstonc p-131
" Larousse, Grand Dictionnaire Universel, Paris, 1870, s. v. Douaire; The Civil Code
of the Province of Quebec (Montreal, 1905), §§ 1431, 1434, 1462, note to §34.
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husband's property, either a particular share, or a life interest in a particular
part of the land, or an annuity. This was often part of an arrangement by
which she gave up her property to her husband in exchange for her jointure,
which would accordingly be greater than a third. Strictly dower was only
available from land that her husband owned, but a life tenant under a
settlement was often given power to appoint a jointure for his wife. In
England in the late 18th century, it became common for men to land with a
trust that prevented their wives acquiring dower. Accordingly the English

statute, the Fines and Recoveries Act of 1833 was passed to impair the

inviolability of dower by empowering husbands to cut off by deed or will
their wives from dower. Wives married before the Act still had in certain
cases to acknowledge the deed before a commissioner to bar their right to
dower in property which their husband sold. This was simpler than the
previous procedure, which had required a fine to be levied in the Court of
Common Pleas, a fictitious proceeding, by which she and her husband
formally remitted their right to the property to the purchaser.

The law of dower unimpaired by statute has been with some
modifications everywhere adopted as part of the municipal jurisprudence of
the United States. But while the marriage portion, dof, is, yet dower is not,
known to the law of Louisiana, and it has now been expressly abolished in
some other States and in some territories. The instances of legislative
modifications are numerous and important.

The concept of dower does not exist in Hindu law. All property
acquired by a Hindu women on which she has absolute right is known as
stridhana. Dower is a right of a wife against her husband whereas stridhana
is a gift acquired by a Hindu women from different people and sources at
anytime of her life. There is a long list of events made by Hindu jurists which
may constitute a property as stridhana. Different school have different rules
regarding the devolution of this property after the death of the woman. All
schools, however, agree that a female child has more right on stridhana of a

* Year Books of Edward II, London, 1905, Vol. I1I, p. 189
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mother than her male child.? There is one similarity between dowér and
stridhana that there is an absolute right of the woman with regard to its
devolution during her lifetime.

While at present dower has almost lost its importance among the
European and north American countries and different communities, it has
retained its special position in the Islamic world. Payment of dower is
specifically ordained in the Quran as essential part of a Muslim marriage.'®

3. Dower in Islam

During the earliest days of Adam (A) and Bibi Hawa it is said that each
time one pair of twins consisting of a boy and a girl used to be born to them
and after adulthood the previous pair and the subsequent pair used to get
married to the opposite gender. The same pair never got married to each
other.'* Following this tradition later marriage was prohibited between a
male and a female of the same blood. Dower or endowing the wife with any
kind of gift in the days of Adam (A) and Bibi Hawa has not been transmitted
to us by any authority. Musa (A) for shelter and marriage, became a hired
worker of his wife's father and worked for him for ten years. When Musa (A)
escaped from Egypt and reached the well of Madyan the daughters of
Shuayb (A) were standing with the sheep waiting to draw water from the
well to quench the thirst of the animals. Musa (A) felt sympathy for them
and drew water for their animals. The daughters narrated the event to their
father who invited to his house. Later he gave one of his daughters into
marriage with Musa (A) on the condition of paying service to him for eight or
ten years.'? Dower in various different forms was known to the Arabs and
practised before the advent of Islam. Therethemfewasoonsideredasa

property of the father or clan.”

’ For details pl. see DF Mulla, Principles of Hindu-Law, 14® ed. reprint by Sunderlal
T. Desai, Bombay, 1978

* Judith E. Tucker, In the House of the Law: Gender and Islmnc Law in Ottom
Syria and Palestine, California; 1998, p.52

" Islami Bishokosh, (The Encyclopaedia of Islam- Bengali Version), 1* Vol,, Dhaka,
2000, p. 243 ,

 Quran 28:22-28 .

-y VR Verma, Molnamnedanl.cw S‘edfnhhhd. 1978, pm NJ Coulson, 4

History of Islamic Law, Paperback ed., Edinburgh, 1978, p. 14
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Even before the advent of Islam Prophet Muhammad (SM) paid five
hundred dirhams as dower to Khadija (R). Dower of Ayesha (R) was
equivalent to five hundred dirhams and dower of Umme Habiba (R) was four
thousand dirhams or four hundred dinars. Ali (R) presented a suitable gift of
four hundred and eighty or five hundred dirhams to Fatima (R)."

Islam came as a reform of the society and it directed that a man gives
a present to woman herself. At present, in Islam neither of her parents has
any claim to it. Woman receives the present, but she preserves her social
and economic independence. She chooses her husband of her own free will,
not with the sanction of her father or brother. Furthermore, neither has her
father nor her husband any right to enslave or exploit her. The proceeds of
her work and labour belong exclusively to her. In financial matters she does
not require anybody's supervision or patronage. The husband has only one
right. He can enjoy conjugal life with his wife. As long as the conjugal
relations are intact, he is under an obligation to meet all the legitimate
requirements of his wife within his own financial limits. Islam did not
introduce dower for the first time, all that the Qur'an did was to restore it to
its natural and pristine form. While payments to the wife herself were
sometimes made in pre-Islamic times, the basic concept of marriage under
some forms of the customaty law was that of a sale of the woman by the
father, or other near male relative, who received, gua vendor, the purchase
price by the husband.”® The Qur'an in its incomparably elegant style says:
"Give to the women a free gift of their marriage portions”. (Surah an-Nisa, 4
: 4) The effect of this rule is to transfer the wife from the position of a sale
object to that of a contracting party. This means that the dower belongs to
women exclusively and it is a gift to be paid directly to them. It has nothing
to do with their fathers or brothers. In this short sentence the Holy Quran
has referred to three basic points: It has used for marriage portion or the
dower the word, saduqgatehinna meaning truthfulness and sincerity and not
the word mehr. 1t is clear from the above verse of the Qur'an that the dower
is to be paid directly to the woman, and her parents have no claim to it. It is
not a compensation for the efforts made by them to bring up their daughter.

Many passages of the Qur'an emphasise that the dower exclusively
belongs to a woman. Besides, the husband has to maintain her and meet her
expenses. At the same time, whatever a woman earns belongs to her and

" Mawlana Muhammad Ishaq Faridi et al, Fatawa o Masail V, edited by Editors
Committee, Islamic Foundation Bangladesh, 2001 pp. 115-6
*'NJ Coulson, 4 History of Islamic law, Edinburgh, Paperback ed. 1978, p. 14
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not to anybody else, not even to her father or husband. It is here that the
question of dower and maintenance becomes a little puzzling. As long as the
dower was paid to the father of the girl and she went to the husband’s house
just like a slave where the husband could economically exploit her, the
question was easy to understand. The dower was then paid as a price of the
girl and she had to be maintained like any other slave. In Islam woman has
complete economic independence, and as far as her rights are concerned,
she does not require the supervision, control or patronage of anybody. To be
able to grasp the philosophy of the dower and maintenance in Islam one has
to feel the wonderful planning of nature to reach its universal goal.

4. Philosophy of Dower

According to the belief of the Muslims, the dower has come into being
as the result of skilful arrangements, put into the very design of creation, to
balance the relations between man and woman. The dower has come into
being, because, by nature, the respective roles of man and woman are
different from each other. According to the gnostics the law of love and
attraction prevails everywhere in the Universe. As everything is designed to
perform a definite function, its role is different from that of all other things.

The law of creation has ordained that woman should have the qualities
of beauty, pride and indifference, whereas man should have those of
courting and pursuit. That is how the physical weakness of woman, as
compared to man, has been counterbalanced, and for this very reason it has
mostly been man who has sought woman's hand and proposed to her. Both
man and woman have a physical urge for the opposite gender, but woman
has a better sense of self-restraint. This feature has enabled woman not to
run after man, nor to submit to him easily. Man's instinct compels him to
approach woman, and he takes steps to gain her favour. One of these steps
is to present her with a gift.

The dower is closely related to woman's modesty and chastity. She
knows by instinct that her self-respect demands that she should not submit
herself freely. That is how woman, in spite of her physical weakness, has
been able to bring men to their knees, to compel them to vie with each
other, and to make Romeos run after Juliets. When she agrees to marry a
man, she receives a present from him as a sign of friendship, cordiality and
goodwill.

It is said that among some barbaric tribes, when a girl had more than
one suitor, she used to persuade them to fight a duel. Whoever won the duel
or killed his rival was considered fit to secure the hand of the girl. It is

_ Scanned with
(8 camScanner


https://v3.camscanner.com/user/download

. : 8
ueq 238 086 URI] “wpjs] ut uuop Jo siySry 2y UCYYEINY TPELN yemedy
Y€ £-UNY O F/AMB[STUIUIWOMJ OIS /310 WR[SI-[2'AMA 9-uny wejs!
JoAzpuoiyoIp” Tomop/S10-epeued-wi[snurunyz /S Suuewo Ay /F10 WeST- {2 MM

91

JIWeIST 3y} WOy ‘Jeyl SMoYS Siy| ‘Iamop JO WSAS ay) paurelas sey ) 194
‘Apadoud 13y 03 psebas ui Jybu ou puegsny ayj pamojje sey pue ‘uewom 03
Souapuadapur Jiwouoa 332|dwod usAalb sey we|sT ybnoy] *jjlesiay wayl yim
|eap 03 Ssuapuadapul |jnj Sey aYyS "UBLLIOM B PUB URLW B U3aMIS(q 20UdJayIp
OU S| 3J3Y3 Padsal SIYY UT ‘Juasu0d Jay IJNoYIM puegsny Jay Aq pajeudoidde
2q Aem ou uj ued uewom Bupiom e jo sbujuies ayy wiy Joy bujyidue op
0} J3y 3240 0} PajIiIua 3y SI Jou ‘3)Mm siy Jo Apadosd 4o -Asuow ayj 0} wiep
Ou sey uew e jeyy weyst Jo saydpuud 3jgeindsipul 3y JO auo Si 3] *13Y10 Y}
sjuawsajddns auo Ajjigeded PpuRsip 41y YiIm ‘1apuab Jo uoneasd ay) ul jey)
me| [eanjeu jo Aydosojiyd ay3 ul S3i| wejs] ul Jomop Jo duedyiubis ayL

Wwe|sT ul J9Mop Jo 3duedyiubis 's

,p uondae yum pue ARjewnibs) diysUnod 4|8y3 anURUOD 03 UBWOM
pue uew e }SISSe 0) We|S] ul pajeulpiood usaq sey Jamop jo Aydosojyd
SIUL o;'J(2SH 2imeu Aq pajebjnwoid usaq sey ydiym ‘mey jesnjeu au Jo Jied e
S| JaMOp 3y ‘JaMOop 3y) se abersew Jo awp sy} je Juasald e apuqg SIy J34o
03 wooibapuq pajledwi sey Aouapua) Siyj dusH ANy Ul X3S Jyeam 3y}
03 Jwqns 03 pue sbuos snosowe buis 0} !Spaap dAREaLD pue |en3dd)||RIul Ul
[92x3 0] ‘J3sse paides e se ‘AlaAeiq Jo sjea) uiopad 03 9A0) 0] uew aJidsul )
‘uew Jo azeb ayj wouy uapply Apoq Jay daay 03 HJew|ey oy se Anseyd pue
Aysapouw Jay ujejuiew 0} ‘dyes Jay Joj Jybiy 0) uaaa pue AujeAu 03 uew pea|
0} ‘103Ins e se da3s-100p 3y 03 awWod 0} uew [pdwod 03 ‘Alojsiy Jnoybnoiyp
Ajljeuossad Jay ulejulew 03 Jay pajqeus sey ‘uewom Jo Ayndej eyl

*A32120s 3y} J|Ing Sey UeW pue uew jjing
sey uewop “Jay 03 sa0b snjuab e Auew jo BuidopAsp auyy pue Ayjeuossad e
‘Auew Jo Buip|ing ay) 40 J1pa1d 3YL ‘AJoARIQ JO 51D} puUR UE JO SIUSWIDAIIYDR
Auew siy Joy Aysepow bBujuueyd pue Ajjseyd Jay O} pue uewom o)
P21qapul 51 Ue 43y JIAO DUIN|JUI SUBW URY) J2Jealb udaq Sey uew 1aao
FDUBNYUI JaH ‘UBW JIAO 2UDN|JUI YONW pey Sey UBWIOA 'Siyy ul abuens
Buiyiou s1 aJay) ‘vewom 0} pajuelb sey aunjeu YIYM Jamod snoulsAw
U [NaPUOM BUY NG SO0 YD Yoene 0] xas Jabuons ayy Jo siaquiaw
OM} UO 135 0} d|qe aq PINOYS Xas JIYEIM pue Jiej ayy jey) aqessiiaqun

pnbippis Vs wndag il N

i Scanned with |
(8 camScanner


https://v3.camscanner.com/user/download

. . ’ (
Dower in history and its significance in Islamic Law 9

point of view, dower is not paid to woman because the husband
subsequently utilises her physical energy or exploits her economically.'®

The Quran has minutely taken into consideration all the characteristics
of human nature and, to ensure that neither man nor woman forgets the
respective role entrusted to him or her by nature, stresses the necessity of
fixing a dower, The law of dower is in conformity with nature, because it is a
symbol that shows that love is initiated mostly by man, and woman only
responds to it. Man offers a gift as a symbol of his love and respect for
woman.

It is sometimes argued that dower is the price to purchase a bride
since one must spend money to gain any thing of value. It is often
mentioned that dower is a financial security against a man's right of divorce.
Contrary to the above argument, in Islam dower could be anything instead
of being temporal in nature. In this respect the marriage of Abu Talha , the
companion of the Prophet may be mentioned. Before accepting Islam, Abu
Talha proposed for the hand of Umme Sulaym, a Muslim lady in marriage.
Umme Sulaym counter proposed that she could only marry him if he were a
Muslim and his embracing of Islam would be her dower. This was accepted
by Prophet (SM). Another example is the case of a companion of the Prophet
who had no material thing to endow as dower to his wife. The Prophet (SM)
directed the husband would teach his wife the verses of the Quran as
dower.'® However, traditional jurists are in favour of payment of mehr mis/
or proper dower in these kind of circumstances as mentioned above.

In Islam dower is a sign of respect towards the wife by the husband. A
settlement from the groom to the bride is an essential part of current
traditional Muslim marriages. It is considered a gift which they both have to
agree on. The dower can be any value as long as it is agreed upon by both
parties. When the groom gives his bride the dower, it becomes her property.
In case of a divorce, she won't have to give up her dower unless she is the
one who requested the divorce. If it was the later case which is considered
as Khula form of divorce, her husband may ask her to return the dower to
him.? However, if she has requested the divorcé in a court of law on an

" A careful reading of the Quran 4:4 along with 4:24, 4:20 substantiates this claim.

** Abu Bakr Ahmad ibn Ali ar-Razi al-Jassas al-Hanafi, Ahkamul Quran, II, Islamic
Foundation Bungladesh, 1988, pp. 588-594

* Mst. Khurshid Bibi vs. Muhammad Amin PLD 1967 97; The wife 1s entitled to a
Khula form of divorce by returning her dower to the husband. Talag is the right
of the husband whereas Kinea is the nght of the wife; Alamgir Muhammad
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acceptable ground in Islamic laws she may obtain it without losing her right
of dower.”” A dower is neither a price nor wages. It is @ mark of respect
towards the wife and the marital home.

6. Conclusion

Dower is contrivance of the law of creation to raise the worth of
woman and to elevate her to a higher status. Dower in different forms and
circumstances had different meanings in different phases of history of
European and north American countries. It originated from ecclesiastical rule
and mostly demised in secular law of those countries. In European and north
American countries dower was meant mostly for the widow which shows that
it was a kind of financial security for her after the death of her husband. In
the Arab peninsula dower was known in a different context. Islam explicitly
recognised that although a man and woman need each other, yet they and
their position are not the same. Nature has placed them into similar but with
specific characteristics. Islam, which made a drive for social reform,
introduced dower in a regenerated form. In Islam, a woman is fully entitled
to manage, administer, invest or dispense with any of her property along
with dower, the way she likes, without any interference from her father or
husband. She is fully qualified to make any transaction she wants. Dower, as
introduced after the advent of Islam, gives personality to @ woman, for the
moral value of dower is greater than its material value. The Quran considers
the gift of dower as obligatory. It has scrupulously observed human nature
where a husband and a wife are assigned their respective duties and special
role of mutual affection which is fortified with the gift of dower.

Serajuddin, Shari‘a Law and Society Tradition and Change in the Indian
SubContinent, Dhaka 1999

! for more information see "http://en. wikipedia org/wiki/Dower” and “Ancestrycom-
The Widow’s Dower Interest, Ancestry Magazine, 9/1/1994-Archive;
www.themodernreligion.comyfamily/family marriageablegal html-16k;
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