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Do Judges Make Law? A Scrutiny in the Context of the Decisions of the
Supreme Court of Bangladesh

Tapos Kumar Das’

ABSTRACT Initially this article considers how the decision of the Supreme
Court of Bangladesh becomes law. Then it analyses the doctrinal critique

and statutory recognition of the judge made law. The author finds that the
Supreme Court of Bangladesh assumes the law making role vide (i)
interpretation, (ii) directions and, (iii) judicial review of legislation.
Keeping word limit in mind, this article scrutinises few landmark decisions
of the Supreme Court to determine the nature, extent and limits of the judge
made law in Bangladesh. The author suggests that the trend of judicial law

making must continue to fill up the ‘legislative vacuum’ and to limit

‘legislative transgression’ without imparting indiscriminate alteration in
the settled legal regime.

KEYWORDS: Bangladesh Supreme Court, constitutional amendment,
Jjudiciary, judicial review, judge made law, judicial precedent, uitra vires

1. Introduction

Like other states, the government of Bangladesh is composed of three organs
namely, executive, legislature and judiciary. The Constitution, the supreme
law of Bangladesh, has maintained delicate balancing by utter demarcation of
powers and functions of the three state organs. The parliament is bestowed
with the law making, the judiciary to interpret the law and the executive to run
the government in accordance with the law. The Supreme Court comprising of
the Appellate Division (AD) and the High Court Division (HCD) is the highest
Court of Bangladesh. Article 111 of the Constitution provides that, ‘law
declared by the AD shall be binding on the HCD and the law declared by
either division of the Supreme Court shall be binding on all courts subordinate
to it’. Legal opinions are not unanimous as to the meaning of the term ‘law
declared’. One view is that the province of legislation exclusively belongs to
the parliament and judges sitting in the court can merely ‘declare the existing
law’ which is popularly known as ‘Declaratory theory’. However, the
contrasting estimation is that judges make law (by way of precedent) as well

" Assistant Professor, Department of Law at University of Rajshahi, Bangladesh;
taposlaw@gmail.com.
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as declare it. The present :u'(icul.mion is intcndcq 19 anulyse' the trendg an
iimits of judicial law making Wl‘lh reference to jurisprudential theorieg and
decisions of the Supreme Court of Bangladesh.

2. Do Judges Make Law?

The issue whether judges make law or declare it depends larg.ely on the Nature
of a particular legal system. A consensus remains ‘that in C(.)m.mOn law
countries the role of the judges has been greatly creative an.d Within Certaip,
thin and clearly defined limits new law is created by the _]'udlciary (Dice
1905a; Frank 1930; Mahajan 2005). Juristic view is that, ‘a judgment of the
Supreme Court so far as it settles a point of law is a declaration for the nation,
as to what the law is’(Islam 2006: 650). When the Supreme Court decideg
cases that decisions make law because they become precedent that bindg the
subordinate courts under the doctrine of Stare Decisis as provided in artile
111 of the Constitution (Steinman 2004 545). What is binding as a law is the
ratio of a decision and not the finding of facts or private opinion of the judges
(Islam 2006: 650).

2.1 Declaratory theory

Declaratory theory has antiquity in comparison with the opponent view of the
judge made law and amongst its believers notable are Coke CJ, Sir Mathew
Hale, Blackstone and Dworkin. Believers of this theory are of the view that
judges merely discover the law on a particular issue and then declare it
(Mahajan 2005: 224). This theory is rooted on the Dicey’s understanding of
the parliamentary sovereignty that the legislature has the right to make or
unmake any law and no one including the court of law can question the
validity of any law passed by the legislature (Dicey 1982b: 15 1). It rejects the
power of the court to examine the constitutionality of any Act passed by the

legislature. Declaratory theory is based mainly on the propositions mentioned
below:


https://v3.camscanner.com/user/download

Do Judges Make Law? 9

iii) Judges are in no sense e

democratic legislature) to
162).

gislators as they do not have the authority (like a
represent the will of the people (Cotterrell 2003:

iv) If an issue has not arisen before the court previously, a judge cannot act as a
deputy legislator’ to create new law. Riddall (1991: 101) opines that, ‘judges

give effect to what is already implicit in society within which the legal
system operates. Judges do not make law, they find it’.

V) Al_l the resources for the creative judicial decisions are provided by the
ex1§ting law. Cotterrell (2003: 165) is of the view that, ‘a judge does not
decide a case in a legal vacuum but on the basis of existing rules which are
expressed, and at the same time, are informed by, underlying legal
principles’.

Freeman (2005: 1391) suggests that among the modern legal philosophers

Dworkin and Guest oppose the judge’s role as ‘deputy legislator’ at least for
three reasons:

Firstly, it offends the democratic ideal that a community should be governed
by the elected officials answerable to the electorate. The judge not being
elected must not substitute his own will as against the legislature.

Secondly, if a judge makes new law and applies it retrospectively in the case
before him, then the losing party will be punished, not because he has
violated some duty he had, but rather a new duty created after the event.

Thirdly, judges speak judicially of their being bound by law (Guest 1997:

172).
In establishing the rule of law public acceptance of the legislation is must. A
law that reflects the will of the people is usually accepted by them. So it is
expected that in a democratic society laws should be enacted by the elected
representatives accountable to the people. As the judges are not elected, the
judge made law lacks popular support and undermines. the idea of separation
of powers. Furthermore ex-post facto effect of judicial legislation is another
concern to negate any judicial interference on to the legislative province. -

2.2 Jlidges as law makers

As in reality judiciary makes law in a variety of ways. Under article 107 of
the Constitution the Supreme Court of Bangladesh is entitled to make rules for
regulating practice and procedure of its divisions and of all courts subordinate
to it. Furthermore s 122 of the Code of Civil Procedure 1908 permits the
Supreme Court to make rules regulating the procedure of both divisions of the
Supreme Court and subordinate civil courts. Similarly s 554 of the Code of

@ CamScanner
\ 4
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Judges are persistently applying the existing set of rules to
and thus cr‘eating new laws. No doubt the rapid expansion l}ew fact Situatiop
has mmn_msed the span of judicial legislation to a greater e Statutory la\:
the creative o le of the judges is welcomed for the reason extent,‘ but il togs
the .logxc or the symmetry of the law to a far gre Stthat’ 1t i) maintain}sl
parliamentary enactment, and 1) aims at amending 2 e; extent than the
deficiencies of the existing law to provide justice to theg litiréan;v(elr)}?au“ng the
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361).
3. Scope of Judicial Legislation in Bangladesh

Whether modern creative role of the judiciary i
constitution judiciary is consistent wi -
including B:L ;f:;;:}f h:ls always been a contentious issue inwzﬁ? ;he (ei).(lsFlng
State (2008)° the AD E)ftzﬁter 2005). In the case of Abdul MannaJn rI;Sh iy
doctrine of separation e Supreme Court of Bangladesh embark pr
cogni of powers and thwarted ’ arted an e

gnisable offence. the HC’s attempt to create
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frequent h : , the public peac ' '
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1999, the HCD on 15 FVIS lence _frOm the newspaper dated 18—12 F.ebruarc

Mannan Bhuiyan, the Ge ruary, lssued a suo moto tule ¢alling upon Abdu);

and others to Shc;w ca eneral Secretary of the Bangladesh Natgionilist arty
use as to why the pro-hartal and anti-hartal actil\)lities,

Sixth Form
Law. Avail
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reform/22 j

Judges decl:

2 _declarat

60 DLR (AD) 49, ory_theory.htm>, Accessed 25 July 2012
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should not be declared as cognisable offence. In the judgment of Abdul
Mannan Bhuiyan (2008) the HCD discussed the ‘offences against the public
tranquility” as provided in the Penal Code 1860 and then summarised s 141 of
the Code by holding that:

i) according to the 5™ clause of s 141, a procession or other activities of
five or more persons in support of or to force hartal shall be an
unlawful assembly punishable under s 143 of the same Code;

i) every assembly of five persons or more to protest or to oppose hartal
shall be an unlawful assembly;

li)activities of the members of these assemblies shall be cognisable
offence according to their behaviour under the relevant sections of the

Penal Code and the criminal courts and police are directed to act
accordingly.

The decision became the first to move beyond the existing penal law to
criminalise any procession in relation to hartal. The decision of the HCD was
challenged. In the AD the power of the HCD to legislate and create cognisable
offence was addressed by Abdul Matin J in following words:

Ours is a Constitution based on the spirit of the separation of powers ... it is
true that there is no such thing as absolute or unqualified separation of
power in the sense conceived by Montesquieu but there is however, a well
marked and clear-cut functional division in the business of the government
and our judiciary is to oversee and protect the overstepping not only of
other organs of the government but also of itself. Offence can be created
only by a law, by an act of the parliament and not by any legal
pronouncement by any court. The HCD acted beyond its authority in
entering into the field of making law and to declare the pro-hartal and anti-
hartal activities as cognisable offence. The HCD had no constitutional or
judicial power to legislate or create, of its own, a cognisable offence.

Thus rigid insistence on the separation of powers entrenched the AD to the
declaratory theory and quashed the innovative role of the HCD by setting
aside the impugned judgment creating a cognisable offence.

However, the retrogressive approach adopted by the AD in Abdul Mannan
Bhuiyan (2008) was not the regular trend. Decisions’ taken by the Supreme

} For example, Abu Bakar Siddique v S.M.A Bakar (1986); Aftabuddin v Bangladesh (1996);
Bangladesh National Women Lawyers Association v Bangladesh (2009); Secretary, Ministry
of Finance v Masder Hossain (2000).
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Thus the scope of the judge made law remain untied.

3. 1 Justification of judicial law makm.g o
s n instrument to meet the sometal- nefeds, to maintain publie
is a d to eliminate disparity and injustice from the society, N
an he parliamentary law succeeds in meeting th

Court prior :
that the Supreme
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‘sque is to what exten aner - S0cia]
Ls}f:uenges Cases are not few where application of the existing law o

i roach of interpretation fails ir} achieving socia] justic
;frsat;;tz;:iec a;ggoach to the social justice compelling the Supreme Court tq r:;
define the law and to re-interpret the statutes so fz'lr as pqs&ble to keep page
with the contemporary needs. The cry fo,r social Justice encourages the
Supreme Court to fill the ‘legislative vacuum by way of judge made law. Tpe
idea of judicial law making 1s based mainly on the propositions that:

i) law constantly evolves and changes anq no set of rules can cover every
situation. Sometimes unforeseen situations not covered by any existing
law may come up and to fill this ‘gap’ the judge have to make a
decision which is not merely an application of existing law but, a
decision creating new law (Simmonds 2002: 121);

ii) cases involving moral values or considerations of social policy may not
by answered by any pre-existing law; such cases must be addressed on
the basis of extra-legal considerations and in doing so judges will
establish a new legal rule (Simmonds 2002: 130). But what makes the
new rule a law is the fact that, it is been promulgated by the judge of

the Supreme Court under the authority of article 111 of the
Constitution;

63 DLR (AD) 29,

# Atticle 152 states that
notification or other legal
Bangladesh,

law’ means any Act, ordinance, order, rule, regulation, bye law,
instrument, and any custom or usage, having the force of law It
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iii) as has been claimed by Austin that, the judges are delegates of the
Aol . ¢ > - § i 7 .z ‘

sovereign and ‘the sovereign delegates legislative and administrative

functions to many institutions - including, significantly, judiciary’; and

‘judges make law in so far as their decisions represent sovereign’s tacit
commands’(Cotterrell 2003: 70-71).

3.2 Statutory recognition of the ‘judge made law’

In many jurisdictions the practice of judge made law has been acknowledged
statutorily. Of many instances article 1 of the Swiss Civil Code provides that
in the absence of statutory provision the court shall decide a case in
accordance with customary law and, in the absence of customary law, in
accordance with the rule that it would make as legislator and in doing so, the
court shall follow established doctrine and case law. Article 1 of the Soviet
Criminal Code 1926 states that the object of this code is to protect.the socialist
state of workers and peasants and the legal order established by it. Article 2
provides that no judge may let acts included within the terms of article 1 go
unpunished simply because such acts are not defined or forbidden by law or
because of obscurities or contradictions in the laws. Provisions of both codes
allow the judges to act as ‘deputy legislator’ as a last resort to meet the
‘legislative vacuum’ and thus achieving justice. Such supplementary role of

the judges can be accommodated in any legal system to do justice in any
unpredicted situation. '

Although article 111 has not expressly recognised the judicial legislation,
article 112 has made the Supreme Court’s decision binding upon the
subordinate courts and all state authorities have been made obliged to act in
aid of the Supreme Court. However, the absence of direct statutory recognition
regarding the creative role of the judiciary has not placed the Supreme Court
in abeyance and the cases discussed below illustrates the Supreme Court’s
assumption of legislative power to fill the ‘legislative vacuum’ and to do
justice.

4. Modes of Judicial Law Making

The concerns, criticisms and controversy regarding judicial law making has
rather encouraged the Supreme Court to exceed the limits demarcated by the
idea of separation of powers (Hunter 2005). In spite of the restricted approach
of the AD denying the creative role of the judges [as in the case Abdul
Mannan Bhuiyan (2008)] precedents are not rare where the Supreme Court
went beyond the statutory province to ensure gradual development of law
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assumpon.
4.1 Interpretative justice .
No doubt the judicial role is not'(hc vivid one 9(‘making law like 4 lcgislau
hut at least it is not purely passive one of finding law. Lor.d D_Gnning (19();'.
111) suggests that, ‘the parhamc?nt enacts a statute which ijg neCes:;ar“)',
expressed in - words o'nly and judges opine what .those ‘Words Mean’
Parliamentary modification of law must response tq major socia Changeg an(i
social sensitisation of law can only be accomplished by Way of judigig
interpretation (Islam 2006: .650). A jgdge must make the law the peg that it
can be through the creative interpretation of existing legal resources (Cotterre|y
2003: 165). In the words of Justice Cardozo (1928: 14):
It is true that codes and statues do not render the judge superfluous, nor hig
work perfunctory and mechanical. There are gaps to'be filled. " There are
doubts and ambiguities to be cleared. There are hardships and wrongs to be
mitigated if not avoided. Interpretation is often spok_en of as if it were
nothing but the search and the discovery of a meaning which, however
obscure and latent, had nonetheless a real and ascertainable pre-existence in

the legislator’s mind.

Traditionally the judiciary is considered to be the best forum to impart Clarity
and uniformity in legal arena. So far the experience suggests that the Supreme
Court of Bangladesh has taken the advantage of available opportunity to
simplify the statutory obscurity by way of interpretation and in many cases
pragmatic judicial interpretation has resulted in creation of new legal
principle. The following illustrations are few examples as manifestation of
those:

Best interest of the child should be protected

In the case of 4bu Bakar Siddique v S.M.A Baka (1986),° husband divorced his
wife and then lodged a petition demanding the custody of his son of eight
years who was residing with his mother. The husband contended that as the
Son was above the age of seven the mother no longer entitled to his custody on

38 DLR (AD) 106,
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account of Islamic law.’ Contrarily the mother claimed that the boy was
suffering from severe ailment and she took him to UK for treatment spending
huge money; and, as she herself was a doctor she alone was the best person to
render medical assistance and affection to the boy. In reaching decision the
AD referred to the case of Zohra v Latif Ahmed Munawar (1965), where
being concerned with the welfare of the minor the court permitted deviation

from the mle f)f Hizanat (custody) on the ground that there was no Quranic
text on this point.

In the case of Abu Bakar Siddique (1986), the AD observes that the court
should appoint guardian consistently with the law to which the minor is a
subject but the decision of appointment must focus on the welfare of the minor
as provided in s 17(1) of the Guardian and Wards Act 1890. Munim CJ finally
concludes that in appointing guardian the principle of Islamic law should be

taken into account, but deviation from the Islamic principle is permissible for
the welfare of the child.

Thus in defiance of traditional Islamic law the custody of the boy was granted
to the mother for his best interest. Since then the courts of Bangladesh follow

this principle and it has been affirmed by the AD in a series of cases including
Abdul Jalil v Sharon Laily Begum (1998).”

Right to life: all encompassing right

In the case of Dr. Mohiuddin Farooque v Bangladesh (1996),'"° the HCD
applied interpretative technique to give a wider meaning of the constitutional
right of ‘right to life’. Here Farooque through a writ petition sought redress
against the failure of the authorities in taking effective measures against an
import of 125 metric tons of high concentration radioactive ‘skimmed milk
powder’. Farooque petitioned that, ‘consumers must be protected against all
unscrupulous activities aiming to release the said consignment of radiated milk
to give meaning to the constitutional right to life’. To then, the colossal nexus

" In Islamic law the mother is entitled to the custody of her male child till (its) completion of
seven years and, of her female child until (its) attainment of puberty. The right continues even
though she is divorced by the father of the child unless she gets remarriage in which case the
custody returns to the father.

* 17 DLR (WP) 134.
? 50 DLR (AD) 55.
Y48 DLR 438.
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between right to life and environment remained undocumente b
judiciary in Bangladesh. In the HCD Kazi Ebadul Hoque J held: Y the
Right to life is not limited to the protection of life and limbs but extends g,
the protection of health and strength of workers, their means of livelihoeog
enjoyment of pollution free water and air, bare necessities of life, faciliticé
for education, development of children, maternity benefit, free movement
maintenance and improvement of public health by creating and sustaininé
conditions congenial to good health and ensuring quality of life consistent

with human dignity.

Here the Court merges the right to life with environmental right and observeg
that if normal longevity of human being is endangered by the use or Possibility
of use of any contaminated foods then it also violates the right to life
guaranteed by articles 31 and 32 of the Constitution. Right to life being a
fundamental right can be enforced by the HCD to remove any unjustifieq
threat to the human health and longevity. In this case while the authoritieg
concern were directed to undertake required measures to ensure proper testing
of milk, the scope of constitutional right to life was amplified to include
economic, social and environmental justice. Since then in interpreting
environmental issue the HCD relates it with right to life to underscore the
magnitude of environmental order.

Opinions of the Supreme Court shall have primacy

Article 116 of the Constitution has invested the President with the power of
posting, promotion and grant of leave of judges and magistrates which can be
exercised in consultation with the Supreme Court. Previously, little heed was
paid to the requirement of consultation and views of the Supreme Court
expressed at consultation were never considered to be binding. Two decisions
of the Supreme Court amplified the requirement of ‘consultation’ beyond the
literal ambit of article 116 of the Constitution. Firstly, in Aftabuddin v

Bangladesh (1996)"" case the HCD held:

Whenever the question of posting or promotion of a person employed in the
judicial service and magistrate exercising judicial functions come up ...
consultation with the Supreme Court by the President is mandatory. ...
[A]lso when such person is promoted and/or posted to a post outside the
judicial service, there is no scope from complying with the requirements of
article 116,

""48 DLR 1.
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Secondly, in Secretary, Ministry of Finance v Masder Hossain (2000)IZ case
Mostafa Kamal CJ held:
In exercising control and discj
service and magistrates exercis
views and opinions of the Sy
the executive.

pline of persons employed in the judicial
ing judicial functions under article 116 the
preme Court shall have primacy over those of

Since Masder Hossain (2000) case, in posting or promotion of judicial officers
the executive 1s legally obliged to consult and follow the opinion of the
Supreme Court (Akkas 2004: 167),

4.2 Directions of the Supreme Court

The nature and structure of the socicty we live in has changed. Society today
is exceedingly complex and burdened with multiple injustices (Hunter 2005).
In the case of Rootes v Shelton (1966),' it was suggested that judicial activism
must respond to the ‘changing social needs’ and ‘social expediency’ to
cradicate injustices. Judges sometimes decide cases involving social and moral
values which may not be covered by the existing law; and, to fill this
‘legislative vacuum’ the Supreme Court issues directions or guidelines having
the binding force of law. It is acknowledged that parliamentary legislation is to
undergo a prolonged legislative process. Moreover the party bringing any law
Bill if does not hold majority in the parliament the Bill never becomes law.
Therefore in absence of appropriate legislation, laws made by the Supreme
Court in the form of directions or guidelines may be a timely response.

Tears of the divorced women

Mohammedan law provides maintenance of a divorced woman only for the
Iddat period."* Though in some Muslim countries like Malaysia, Egypt,
Morocco, Iraq, Turky, Libya, Tunisia, Syria and Algeria, through rational
interpretation of Islamic principles prolonged maintenance has been ensured
for the poor divorced women, in Bangladesh many divorced women suffer
untold miseries having no economic and educational background to earn
livelihood. To eradicate the sufferings of those ill-fated women in the case of

' 52 DLR (AD) 82.
86 WN (Pt 1) (NSW) 94, 101.

" Iddat is the period for which a woman must wait before remarrying whether in the event of
divorce or death of husband. In case of divorce, the period of Iddat will be three menstrual
Courses, or, if pregnant, till delivery. In case of death of husband Iddat extends to four months
and ten days or, if pregnant, till delivery whichever period is longer.
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shamsun Nahar Begum (1995),” Golam Rabhyy,:
' A > . ¢ ‘ ! £ I
lemented the relevant commandment of Hanafi law holding thag 2 Mugj J
sUppIc ’ . - : ; , , §
i‘“l{ 1 after divorcing his wife should maintain her on a reagon -
wsband < '

: " i e { ablc Scalc
bevond the period of Tddat for life or, till she gets remarriage,
' o

However, the decision of Rabbani J was reversed b){lLatifur Rahman
AD. The AD observed that as the Holy Quran wasfm] lent as to the Paymeng o
maintenance during the period of Iddat onc must follow the other Sourceg of
Islamic law in granting maintenance to a dlvo.rccd woman. The AD helqg that
1 divorced woman could lawfully realise maintenance for Iddat peripqg only
and any different practice Would_bc contrary to ‘IJman and would ngy be
acccptcﬁ in accordance with Muslim law'and Shariat. Therefore the Creative
decision of Rabbani J could not sec the light of the day due to the restricteq

attitude of the AD.
Dilemma of fatwa: creating criminal offence

In 2000, Sahida, the wife of Saiful, was forccd.to a hilla'® marriage on a go.
called ‘fatwa’'’ by Azizul Hug, a local religious leader, who alleged that
Sahida’s marriage to her husband had been annulled as out of a family feyq
her husband had uttered the word ‘talag’ to his wife. Even after the incident
the couple continued living together, which Azizul claimed illegitimate and he
issued the fatwa that to continue the conjugal relation, Sahida must remarry
Saiful, but before that she must have a hilla marriage with another person. In
execution of this fatwa, Sahida was compelled to marry a third person (Sarkar

2011a).

Hefzur Rahman v

Jin the

'> 47 DLR (HCD) 54.

' Hilla marriage is a device through which a legal bar to remarry the earlier divorcing
husband is removed. In hilla marriage, the divorced wife has to marry a third person and
consummate the marriage; then if the new husband divorces her willingly, she can remarry her
ex-husband. But a hilla marriage becomes necessary only in the case of triple talaq. If the

divorce is given in any other form like one or two revocable talag, hilla marriage is not
necessary.

A fatwa (Arabic: s % (in the Islamic faith is the technical term for the legal judgment or
Icamgd interpretation that a qualified jurist or mufti can give on issues pertaining to the
lslan_nc law .In Sunni Islam any fatwa is non-binding, whereas in Shia Islam it could be
considered by an individual as binding, depending on his or her relation to the scholar.
Available at <http://en.wikipedia.org/wiki/Fatw®C4%8 1>, Accessed 28 July 2013.
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Being lmblbc_:d of the incident from newspaper, the HCD issued a suo moto
rule challenging the legality of fatwa, Upon hearing in January 2001, the HCD
declared (_111 kinds of fatwa illegal, Challenging the verdict, two intervencrs
appealed in the AD which remained unsettled till May 2011 (’Sarkar 2011a).

In spite of the HCD’s banning, issuance of and forced execution of fatwa
continued. In such backdrop, in response to a number of writ petitions (no.
5863 of 2009; 10.754 and 4275 of 2010) the HCD on 8 July 2010, ruled
punishments like caning or beating to any woman or man in the name of fatwa
as crimil}al offence. A division bench comprising Syed Mahmud Hossain J
and Gobinda Chandra Tagore J ruled that infliction of punishment including
caning, whipping and beating through local salish devoid of judicial authority
and violates constitutional rights of the citizens and that, ‘any person who
issucs or excecutes such extra-judicial penalty must be punished for committing

crime’.. Sp the execution of fatwa by physical force turns to be an annexure to
the existing penal scheme.

Banning of the fatwa was not appreciated by Tslamic groups and they pressed
the above mentioned pending appeal against such banning. On 12 May 2011,
the- AD modified the HC’s verdict and held the fatwa lawfil subject to
limitations imposed by it. As all six presiding judges could not agree on the
verdict, ABM Khairul Haque CJ announced the majority judgment declaring
the fatwa lawful ‘only’ in ‘religious matters’ and constrained its ambit by
directing that (Sarkar 2011a): '

i) only ‘properly educated persons’ may issue fatwa;

i1) it cannot be imposed forcibly;

i) it cannot be used to punish anyone; and

)
1v) fatwa must not interfere with the statutorily protected rights,
reputation or dignity of any person.
Thus the dilemma of fatwa is overhaul and further controversy (if any)
regarding fatwa should be dealt in accordance with the directions issued by the
AD. :
Court not only can recommend amendments, it can even issue directions

Another notable case is BLAST v Bangladesh (2003),"® where it was alleged
that by abusing the authority of ss 54 and 167 of the Code of Criminal

" 23 BLD (HCD) 115.
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Q0§ (CrPC) the police had l?cc:j)lvi?l'nlmlg the conslituti(,nal i

)7, 31, 32, 33 and 35. On perusal o msldncics Or“busivc . l'ghts

el disguise, the courl recommended (i) amendmeng of «
pC and ss 302, 330 and 348 of the Penal Cods'? 5‘4,

n in the Evidence Act 15}72 .in relation to the prc’ if)

) insertion of a new section in the Police Act 182

for recording reasons for exercise of pow,

l‘m\‘cdlll'\‘ |
of articles sy
‘1‘:,30;\7&(:.5 202 of the Cr
insc‘rlion of a new sectio
custodial death, .and;‘ (il
maintaining special diary
e CrPC .
of 1ht_ Cr,:qc the limit of judicial intervention on to the legislatiye
In tlllzd“r;;ch by Hamidul Haque J. Acknowledging the challenges
::;astl?c autl;orily of the court to re.commend amendment of any law p
Lordship asserted that, the constitutional court hqs such POWer under ajq),
102. As ss 54 and 167 of the CrPC were inconsistent with the ﬁmdamenta]
rights of the citizens, the court cqns1der§d lt§elf competent not only
recommend amendment but also to issue directions. Haque J authenticgtey
the assertion of judicial creativity with Fhe ex.amP].e of Mazday i
(2000) case, where the AD directed separation Of, JUdlc1ar¥ o e exuuy”
orean of the state and, to ensure the separation mOdlﬁﬁ.:d i o
suBmittcd by the government and made those drafts as part of its order.

To prevent the abusive exercise of powers by the police, the HCD then issued
not less than fifteen directions calling upon the. government to implemen
these directions immediately. Challenging the HC’s decision the governmen
preferred civil appeal no. 53/2004, which awaits disposal in the AD, As ng
stay was granted the directions of the HCD are in force and observed by the
police. '

[ fo
CT under ¢ 5 4r

trlggered

Filling up of legislative vacuum: unnoticed sexual harassment

Till 2008, in Bangladesh there was no legislation to address the sexual
harassment of women and girl children at work place, educational institutions
and other places. The issue was first addressed in the case of Bangladesh
National Women Lawyers Association v Bangladesh (2009) 14 BLC.

The fundamental rights guaranteed in articles 10, 19, 26, 28, 29, 31 and 32 of
the Constitution embrace all elements of gender equality including the
prevention of sexual harassment, But ill the case, there was no appropriate
lcgislgtiqn to tackle the sexual harassment. So the HCD, to enforce the
constitutional commitment for gender ecquality and to prevent sexual
harassment issued ‘Directives in the form of Guidelines’. In the Guidelines the
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court defined the ‘sexual harassment’ in a wide context and ordered the
authority of the work places and educational institutions to observe the
directions until appropriate legislation come in. Subsequently at the proposal
of the Ministry of Law, Justice and Parliamentary Affairs, the Law
Commission on August 2010 prepared a draft Bill for ‘Prevention of Sexual
Harassment in- Educational Institutions and Work Places’. The draft
encompassing the directives of the HCD awaits parliamentary approval.

Constitutionally the parliament wag obliged to enact law to protect the women

against sexual abuse. In absence of Parliament’s initiative, the Supreme Court
was competent to give directives under article 111

q till a law is being enacted in
this regard.

Thus in disguise of directions the Supreme Court has well assumed the role of
‘deputy legislator’ to meet changing social needs and to supplement the
‘legislative gaps’. However, the Supreme Court should not exercise this power
at will to replace the legislature. The edge of judicial intervention and correct

province of the1 garliament has been portrayed by Lord Lowry in the case R v
Kearley (1992) " where His Lordship suggested that:

i) if the solution is doubtful, the judge should beware of imposing their own
remedy;

ii) caution should prevail if parliament has rejected opportunities of cleaning up
a known difficulty or has legislated, while leaving the difficulty untouched;

ui) disputed matters of social policy are less suitable areas for judicial
intervention that purely legal problems;

iv) fundamental legal doctrines should not be lightly set-aside;

v) judges should not make a change unless they can achieve finality and
certainty.

To avoid power struggle with the Parliament, the Supreme Court of
Bangladesh may follow the strategy prescribed in R v Kearle (1992).

4.3. Judicial review of legislation
Even in the regime of parliamentary sovereignty in Dr. Bonham’s (1610)™

case, Edward Coke LCJ suggested that, ‘when an Act of the parliament is
against common right and reason, the common law will control it and adjudge

"2 AC 228,
“ 8 Coke Rep. 107, 116-121 (C.P. 1610).
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Since Marbury v Madison (1803)"" it s goyqjo th,

-~ ed to apply and enforce the Constitution W(,u,ljdl 4
court \\-hlfl ike down any legislation which violates any constitutiong| rig;][ be
l»\\lylei ‘_x: : '(B,N,l 1994: 135). In Bangladesh the legislative poye, of ”?r
ON.;%J::\‘:“ i ;ﬁbiccl (0 the constitutional limitations. As per article 72) i fa ¢
{‘:\ 153111:1';1«1{c13 (he Constitutiog or as per article 26(2) if any law infringcs t:c
fundamental tights, then article 102 empowers the Supreme Court ¢,
ivalidate that law. By virtue of articles 7(2), 26(2) & 102, the Suprem, Cout
has become the ultimate forum to decide yires of any lavy and thuys indirect]
participating in law making by declaring a legislation unconstitutiony|

(Ngandwe 2006).
Deviation from constitutional mandate is illegal

The Supreme Court of Bangladesh has been established by article 94 and
subordinate courts have their existence under article 114, Article 115
mandated the President to make rules for appointment of judges ang
magistrates but no such rules were enacted by the President till 2007,

Before 2007, judges and magistrates of the subordinate courts were known ag
members of Bangladesh Civil Service (BCS) judicial cadre and were
appointed in accordance with the Bangladesh Civil Service (Judicial)
Composition and Cadre Rules 1980 and the Civil Service Recruitment Ryleg
1981 enacted under the authority of article 133 (Akkas 2004: 157). In the
Masder Hossain (2000) case the creation of BCS judicial cadre along with
other BCS cadres was challenged to be ultra vires of the Constitution, The AD

ch Act o be void .
\ h is empower

21
S5US (1 Cranch) 137,2 L. Eq, 60
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The President by notifications in the official gazette promulgated four
different rules™ and implemented these directions. The AD also actively
participated in drafting of these rules and, Hamidul Haque J in the BLAST v
Bangladesh (2003) case had acknowledged it as an instance of indirect
legislation.

Violation of constitutional scheme is illegal

In 2003, the parliament enacted the Gram Sarkar Act 2003 to form Gram
Sarkar (non-elected body) as a supporting organisation for the Union Parishad.
Though the government termed the Gram Sarkar as the ‘lowest tier’ of local
government in reality there was a four-tier local government structure in
Bangladesh - the lowest was the Union Parishad followed by Pourashava,
Upazila Parishad and Zilla Parishad and Gram Sarker was none of the four.””
By 2005, approximately 39,786 Gram Sarkar units were constituted which
neither served as part of the administration nor as the local government.

On 6 July 2003, BLAST filed a writ petition (no. 4502 of 2003) challenging
the Gram Sarker Act. The petitioner contended that the creation of a
nominated body ie., the Gram Sarkar was an insult to the concept of
democracy and local government as enshrined in the Constitution.

In the HCD ABM Khairul Haque J observed that creation of the Gram Sarker
by the nominated members was not of representative character because, they
were neither the representative of the village people nor they were accountable
to them, they were accountable to the bureaucracy. And as such Gram Sarker
was contradictory to the scheme of democracy as portrayed in articles 7, 9, 11,
59 and 60 of the Constitution. On 2 August 2005, the HCD declared the Gram
Sarkar Act ultra vires. The decision of the HCD was upheld by the AD and the

President repealed .the Act by promulgating the Gram Sarkar (Repeal)
Ordinance 2008.

2 0n 16 January 2007 the President promulgated four Rules namely, the Bangladesh Judicial
Service Commission Rules 2007 (S.R.O. No-7); the Bangladesh Judicial Service (Pay
Commission) Rules 2007 (S.R.O. No-8); the Bangladesh Judicial Service (Constitution,
Recruitment, Suspension, Dismissal and Removal) Rules 2007 (S.R.O. No-9); the Bangladesh
Judicial Service (Posting, Promotion, Leave, Control, Discipline and other Service
Conditions) Rules 2007(S.R.0. No-10).

2 Gram Sarkar illegal: Non-elected body imposed on UP, says HC verdict. The Daily Star

[Online] Dhaka, 3 August 2005. Available at <http://www.thedailystar.net/2005/08/03/
d5080301011.htm >, Accessed 18 March 2011,
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Unauthorised legistation is illegal 2009, Banglade

. Yetober 2006 to [ January 2009, | «l.Ql", adesh wag 4,
Prom (~\i aretaker government. As per ;ll‘llCIC. 58(!?) (2), the Careq,,
Um‘h\\l“' :‘\'\‘\ (‘»l»liucd to discharge routine lunf:lll()ns for the re ’ﬂraljt,“lqu
:’:\m\“.llll‘l‘kll‘]cli;snx and cannot make any policy dcc]s‘mn'cxccp ! Urgen p, h)n "
if::\(ll;‘is\c;m“kcr government cxgeuﬁpg; l(l)S.zi:(.)nSllll‘lll()}t:i.l? hllr;i'ts E‘““"'m;(’]"g;
enact new laws by way of Presidential Ordinance whjg ailed ¢, !

’ rVI\/c
judicial serutiny, | o d
| ' ‘ rdinance ame ,
In 2008, the President by 'plom‘ulgatmg an Syt mendeq -
Marriage and Divorce Registration Act 1974, e Ordinance was

as out of the caretaker regime’s business. .On 13 Jqu 2008,'referring aftlgcle
;SD the HCD held that the purported Ordinance bgmg a P0110}2’4deci ion y
;)ut (;f the business of the caretaker government and illegitimate,

Once more, the then President promulgated the Contempt of Court OrdinanCe
2008 repealing the existing Conterppt of Courts Act 1926, Oq 6 Ju.ly 2008, ,
HC Bench comprising ABM Khairul Haque J and Aby Tariq J Issued g,
molo rule challenging this Ordinance, The HCD obserYed that whep, , ey
parliament was expected to take over in s}}ort promulgation of new Ordinange
Was unnecessary. The Court added, ‘enacting a new |

aW repealing gy CXisting
one was a policy decision and since it had nothing to do with the electinn :

€ction it
was done without lawfy] authority’, Further, s 10(1) of the Ordinap
cxempted the public servants accused of contempt from persopg| appearance

* ‘President can promulgate pol] related laws only during CG period: HC observes’ The Qaib'
Star [Online], Dhaka, 14 July 2008. Available at <http://Www.thedailystar.net/newDeSlgn/
news-details.php?nid=45693>. Accessed 18 July 2011,

HC declares new ordinance invaljq: Says it undermines spirit of

1y’ The Daily Star, [Online] Dhaka, 25 July 2008. Available at
<http://www.thedailystar.net /new Design /archive, php? date=2008-07-25>. Accessed 27
February 2011
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5, Scope of Constitutional Amendment

The parliament of Bangladesh ig empowered to amend the Constitution by
virtue of article 142, but the amending power is not absolute; the amendment
must conform to the basic features of the Constitution anZi should not be
inconsistent witl_l tl}e existing constitutional scheme (Kamal 1994:24). If any
amending Act 18 nconsistent with the Constitution or violates the basic
features, al‘tlple 102 authorises the Supreme Court to declare such Act ultra
vires. The Dicey’s understanding of parliamentary sovereignty has no place in
the cons'titutional scheme of Bangladesh rather it has been replaced by
constitutional supremacy of the court ie., the power of the court to review
parliamentary Acts against the Constitution (Oliver 1998).

In a multi party parliamentary system the power to amend the Constitution is
reserved for the parliament which is anticipated to be exercised in national
need irrespective of partisan interest. But the intrinsic human trait of self-
interest projecting through the parliament ‘inevitably results in the ruling party
favouring the partisan interests of its own supporters through its policies and
actions while denying even the reasonable claims of others’(Oliver 1998).
The constitutional history of Bangladesh shows that most of the amendments
so far have been made are for partisan interest and to give legitimacy to the
unlawful acts. Such amendments fail to gain public confidence or to
guarantee justice. In the backdrop of this reality the Supreme Court’s
intervention to uphold the Constitution is much needed and well acclaimed. In
this trend to now, the Supreme Court has declared four constitutional
amendments ultra vires for failing to meet the criteria of constitutionality and
in this part of the article cases relating the constitutional amendments have
been discussed to understand the limitation of constitutional amendment and,
the role of the Supreme Court in the face of legislative transgression.

5.1 Eighth amendment case- Anwar Hossain Chowdhury v Bangladesh
(1989)*

Un-amended article 100 of the Constitution of Bangladesh 1972 provided that
permanent seat of the Supreme Court (comprising AD and HCD) shall be in
Dhaka but, sessions of the HCD may be held at such other place or places as
the Chief Justice may, with the approval of the President, from time to time
appoint. On 8 May 1982, by the Martial Law Proclamation, six permanent

26

41 DLR (AD) 165.
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HCD were cslulalisl.\cd in six (Ii‘v‘it;i()n‘s‘ of Bangladegp, By,
the Proclamation in 1936, ||1'c.sc permancnt bencheg chn
uit Benches® and it was p.l-ovulcd lha_l wh.cn the Martiy| lare
. or and the Constitution will revive these circuit benches wil| b“f
e 0“l “lhc cessions of the HCD (Kamal 19,94: 9,3)' The C(mstituti
deemed to To% and the Chief Justice by a notification converteq th O‘m
tovives b'n‘chc.s‘ as sessions of the HCD. Then the lawyers’ communi:)C
210«; contc:nding this as unconstitutional (Halim 2006: 398), ’

pcrm;mm
demonstr ' o ‘
On 9 August 1988, by introducmg the Constitution .(Elghth Amendment) Act
1088, the parliament amended article IQO to set up six permanent HC _benChes
outside Dhaka and empowered the Pre.s1dent to ﬁx .the.telfrlt(.)rlgl Jurisdiction of
new HC benches and thereby to curtail th? territorial jurisdiction of the K in
Dhaka. Then in the case of Anwar Hossain Chqwdhury v szngladesh (1989),
amended article 100 was challenged 'for. a!termg the basic features of the
Constitution by curbing the plenary jurisdiction <_)f the HC over the Republic,
The HCD summarily rejected the petition granting a leave to appeal (Islam

2006: 650).

The AD declared the amended article 100 ultra vires as it destroyed the
unitary form of the Supreme Court by setting up rival courts to the HCD in the
name of ‘Permanent Benches’ conferring full jurisdictions, powers and
functions of the HCD. The AD found that the amended article 100, (i) was
inconsistent with articles 44, 94, 101 and 102; (11) rendered articles 108, 109,
110, 111 and 112 nugatory and, (iii) directly violated article 114 of the
Constitution.

The AD by three-fourths majority held that the setting up of six permanent
benches of the HCD by the Eighth Amendment Act was violation of
indivisibility of the HC’s plenary jurisdiction over the Republic and as such
was null and void.

5.2 Fifth amendment case- Bangladesh Italian Marble Works Ltd v
Bangladesh (2010)

After the killing of Bagabandhu Sheikh Mujibur Rahman, the then President,
Moshtaque Ahmed by a Proclamation dated 20 August 1975 assumed the
governmental powers. He suspended the Constitution with effect from 15
August and made it subservient to the Proclamation. After 82 days in power

penches of the
;uncndlnmu {o

dcsi«.:nnlcd as ‘e

*'2010 BLD (Special),
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Moshtaque handed over the Presidency to Chief Justice Sayem. On 6
Novcmber Sayem ﬂ.SSUmCd the power of the Chief Mzu:tiz;l Lawt/\drni;listrator
and by @ Pl‘_OClﬂl'nﬂUOll d.atcd 29 November 1975, handed over the ofﬁcc‘of the
Chief Martial Law Administrator to Ziaur Rahman, the then /\rfny Chief.

By pronmlgaﬁllg Pl‘O(‘jlamations (Amendment) Order 1977, Ziaur Rahman
inserted paragraph 3A in the Fourth Schedule to the Constitution purporting to
validate Martial Law Proclamations and instruments, all other laws made and

111 actions taken under such proclamations/laws.

7iaur Rahman _arranged parliamentary election in 1979 in which his party
scured two-thirds majority. On 6 April 1979, the parliament passed the
Constitution (Fifth Amendment) Act 1979 ratifying and confirming the
proclamations and other laws made and all actions taken under such laws
during the period of 15 August 1975 to 9 April 1979 by insertion of paragraph
18 in the Fourth Schedule of the Constitution.

The Fifth Amendment Act was challenged in the HCD in the case of
Bangladesh Italian Marble Works Limited v Bangladesh (2010) where ABM
Khairul Haque J in his leading judgment declared the purported amendment
void for the reasons that:

i) the Constitution was amended in defiance of the manner provided in
article 142;

i) it destroyed the basic features of the Constitution;

iii) it curtailed the supremacy of the Constitution by making it subservient to
the Martial Law Proclamations;

iv) martial law or martial law authority was not recognised in the Constitution,
so assumption of state powers by martial law authority was
unconstitutional. The Fifth Amendment legalised the illegal and
unconstitutional martial law and martial law authority and as such the
amendment itself was ultra vires,

v) all Martial Law Proclamations and instruments were ultra vires because
those were ‘made by the persons without lawful authority’.

The decision of the HCD was challenged and a full bench of the AD headed
by Md. Tafazzul Islam CJ upheld the HC’s verdict.
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lment case - Siddique Ahmed v Bangladesy, (20 10) %
nth amend S

2. Hussain Muhammad Ershad, the then Chijep of Ay
On 24 March 1982, ll'\“f‘ Martial Law Administrator and assume the "
declared himself the € "(;) f martial law. He suspended the Constityg,,
power by a I»..o:‘l;u}:::tlo:f the Proclamation inserted a Schgdule 0 the
a later amen I\I/E:nik and Sarkar 2010). The Schedule co.ntalned,_‘a Mi;.
pmclz.nnz.uloll } his own device which he arpended from‘ time to time With
constitution 3 n providing that, subject to his Pro.clamatlon and the Marti
wanton abando gtc the country will be governed in accordance witp, the sajq
Law Regl’lla,tlons1 1964' 83). The Constitution as well as the Schedy]e of the
?Clleglxllgeat(iz;? razs madé subordinate to the martial law dispensatiop Ershaq
\vri(t)l:drew martial law on 11 November 1986 and on the same date the. thjrd
parliament passed the Constitution (Seventh. Amendment)_ Act 1986 ratlfymg
and confirming the Martial Law Proclamation E.IHd legalising all orfiers E}nd
actions carried under the Proclamation, Regulat}ong and Orders by Inserting
paragraph 19 to the Fourth Schedule of the Constitution.

5.3 Seve

.ac
Nandy,

In January 2010, Siddique Ahmed challenged the: legality of the Seventh
Amendment Act to contest his murder conviction in 1986 by a martia] [aw
court. On 26 August 2010, in the case of Siddique Ahmed v Bangladesh (20] 0)
the HCD declared the Seventh Amendment Act illegal. Shamsuddip
Chowdhury Manik J observed that Proclamation of martial law and all martia]

as they were issued by a person who illegally assum
derogation of the Constitution.

peculiarity and it is incapable

associ.ated with it’. ‘Amendment’ means change or alteration subject to
retent.lon of the basic features of the Constitution. An ‘amendment’ is
permitted only in accordance with article 142 of the Constitution and the

?nrziggigg A‘?t’ as it Was not in conformity with article 142, missed the
enshrinegyjn ong title’ and undermined (he constitutional supremacy as
article 7 anq g ultra vires, The HC’s verdict was challenged

2 " i2é
* Writ Pelition no, 696 of 2010,
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and on 15 May 201 l‘, a six-member AD headed by ABM Khairul Haque CJ
upht‘ld the HC’s verdict (Sarkar 201 1b).

5.4 Thirteenth amendment case - Abdul Mannan Khan v State (2012)29

The Constitution (Thirteenth Amendment) Act 1996 introduced a non-party
caretaker government system in which Bangladesh was ruled by a selected
government for an interim period during the transition from one elected
government to another, at the expiration of tenure of the former. The members
(eleven in total) of the caretaker government were nonpartisan and were meant

to assist the election commission in holding a fair national election free from
any political influence.*

In the case of M Saleem Ullah v Bangladesh (2005)*' the provision of the
caretaker government was challenged mainly on the ground that, (i) it was
non-representative in character, (ii) violating the basic concept of democracy,
the fundamental structure of the Constitution and procedural requirements of
constitutional amendment. As a division bench of the HC failed to reach in

unanimous decision and the case was referred to a full bench which declared
the thirteenth amendment valid and constitutional.

Then the decision of the HC was challenged in the case of Abdul Mannan
Khan v State (2012) and a seven members AD bench on 10 May 2011
reversed the HC’s decision. Because of its undemocratic nature the AD

declared the thirteenth amendment of the Constitution ultra vires and
unconstitutional. >

The declaration of ultra vires annuls the operation of any constitutional
amendment. As the declaration finally determines the fate of an amending Act
it is assumed that to declare the vires of any constitutional amendment is a
kind of indirect participation in the making of an Amendment Act. In 5%, 7%
8" and 13" amendment cases the Supreme Court appeared as the final arbiter

* 60 DLR (AD) 49.

¥ Available  at <http://en.wikipedia.org/wiki/Caretaker_government_of Bangladesh>.
Accessed 4 September 2013.

"' 57 DLR (2005) HC.

? ABM. Khairul Haque CJ, Md. Muzammel Hossain J, S.K. Sinha J and Syed Mahmud
Hossain J declared the thirteenth amendment void; Md. Abdul Wahhab Miah J and Nazmun

gxra Sultana J differed while Muhammad Imman Ali J left the matter for the Parliament to
ecide.
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als that the judicial review of legislation (

, confirmed the Supreme Court’s rnlcluding
the harmonious legal and Cong:{te a4
udges In Bangladesh do not ;JS] Utiony)
legislat  but the peculiar soqio—political circumstances (Ho(lu::rgotlhe
). legishture’s passivity (.C.um'lmgham. 1987: 513) or legislayy ;
(ransgression necessitate the judicial interventions onto the legislative pr o

tions are both necessary and desirable (Baxi 1987: 173) Vinee

and such mterven
6. Limitations in Judge’s Law Making

It is true that constitutional courts necessarily make law but its acceptance ;
not uncondit@onal. Apart fom its ex post facto effect, judge made law is € is
to the following criticism: prey
i) it exists nowhere in
vague and inconsis
(Cotterrell 2003: 72);

ii) the legislative power of the judge 1 i

. ge is restricted to the fa

f)asle placed before him. Any ruling which he may lay dcézvgf '
T; ea.wdonly in so far as it is necessary for the decision of the Y
judge cannot make ‘ruling’ to introduce large-scale refon;zsgf

new codes (Mahajan 2005: 168, 228);

iii)like legislators, j
' , judges are not re '
s presentatives of t itizens;
(Saﬁkvillz ;0 (;?;v I:a.cks popular sanctions of the rrtlaesscmjenls’
il i : 1502:1:0 not less likely that individual opgn?fn:
ceept
o o ol IZ V:,i-ble to the others may be reflected

iv)judicial creativity j
interpretatio estricted by th
n, precedent and the supre}r,nacyeof ﬁllie% Of‘ SERIESEY
onstitution;

V) as per articl
e 111 la
Court only b; w declared by ej .
y bind ©d by either divisi
equal in statysg Ss(etth € subordinate courts n;:,lsmn o Supreme
- Yet, due to ‘review powér, Prcf\(r)ilzirt(sj (l;f Superl 105 (;);
ed by article

even the law ¢

So the .. ciared by the AD

courts, Judge made law’ ig not :ln 2’ not be binding upon itself.
W equally applicable to all

and foile
pasic featur
The foregoing stud
comtitutimull
y legislat
It

0 maintain

. N t .
P also shows that ]

development.

fixed or determinate expressions, it tends to be
tent and rules are rarely comprehensive
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% Conclusions

Y A Q1 atwee ‘declaratag
The FUT]O‘]]\\})L‘::*L:{(!)\ dul{uatmy theory” and ‘judicial law making’ is a
Joctrinal view ¢ a matter of substance, becaus '
g ccause no legal system is base
wolely on ‘declaratory theory’ or udicial N l%'d] e b“‘,’“]
solely - : Y or on ‘judicial law making’. The tension
between the two contentious doctrines has been reconciled by Mahajan (2005:
230-231) in the following fashion:

There is not much difference between declaring and making. Declaring
does not mean something mechanical. It also involves a creative and
illtell1gent process by which the rules are applied to particular cases.
Likewise, making does not mean that judge make law in the sense in which

1e_gislators mak.e law. A ]:udge merely works upon the materials given to
him by the legislature. His function is interpretation only and while doing

so, he plays a creatiye: role. He gives life to the skeleton of law. He adapts it
to the changed conditions and causes its dynamic growth.

In absence of direct constitutional recognition, the creative role of the
Supreme Court of Bangladesh has always been a matter of concern for the
idea of separation of powers. However the pragmatic approach to the social
justice compelling the Supreme Court to review and remodel rigid insistence
on the separation of powers. In recent constitutional cases the creative role of
the Supreme Court has much more been affirmed due to its increasing
response to the social needs and safeguard against unjust legislations.

In Bangladesh the creative discretion of the Supreme Court as ‘deputy
legislator’ has been proved to be a erucial technique of filling up legislative
vacuum, to ensure gradual development of law and to limit legislative
transgression. Since legislators in Bangladesh have no means of anticipating
all possible fact situations likely to arise in future, legislation may never be
completely free from ambiguity or uncertainty and surely a scope for judicial
law making will remain invariable. But the law-creating power vested upon
the Supreme Court by article 111 must be exercised Facitly.. Any
transformation imparted by judicial creativity must be compatible with the
existing laws and principles and, in no way the Suprerpe Court. shpulc} usurp
the legislative role to replace the parliament or to bring any indiscriminate
change in settled legal regime.
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